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BBenenue

AKTyalbHOCTh TE€MbI HcCcienoBaHUs. VICK 3aHMMAaeT Ba)KHOE MECTO Cpeau
WHCTUTYTOB apOUTPAXKHOTO TMpOIEcca U SIBISETCS BaXKHBIM IMPOIECCyaTbHBIM
CPEICTBOM 3aIlUThl HAPYIIEHHOTO WM OcCHapuBaeMoro mnpasa. MIMEHHO myTem
NPEABSABICHUS HKCKAa M PAcCMOTPEHUs €ro 1O CYHIECTBY B 3aceJaHUH
apOUTPaXHOrO0 CyJa OCYLIECTBJISETCS 3aluTa IpaBa. BaXHOCTb HCKOBOIO
croco0a 3amuThl MpaBa YBEIUYWIIACh B CBSI3M C MPAKTUYECKHUM OTKAa30M OT
JPYroro crnocoba 3aluThl MpaB - MPETEH3MOHHOT0, KOTOPBIA COXpaHWIICS TOJIbKO
pU HAJIUYUM COTJIAIEHUST CTOPOH WM B OTHAEIbHBIX CIIy4asx, MOpsIMO
MPEAYCMOTPEHHBIX 3aKOHOM.

B 2011-2012 rr. B apoutpaxHsie cyapl PO nocTynusio 3asBieHUNA, HCKOBBIX
3asiBNIeHU cooTBETCTBEHHO 1 249 069 u 1 456 128 (poct 3a 2012 1. B cpaBHEHUH C
2011 r. cocraBun 207 059 unu 16,6%). Beero B 2011-2012 rr. paccMoTpeHO fen
cootrBeTcTBeHHO 1 078 383 1 1 409 545 (poct B 2012 1. - 331 162 wiu 30,7%).

Cremnenb pa3paboTaHHOCTH TeMbl. Bompocam MOHATHS W BUIOB HCKa B
apOUTpa)XHOM TPOLECCE TMOCBSIIEHbl PadOThl MHOTMX IPAaBOBENIOB, HANpPUMED,
A.Jl. AdanaceeBa, M.A. TI'ypsuua, b.A. XKyp6una, C.B. Moprynosa, O.T.
Xacanmmnoil, E.W. UyrynoBoii, B.B. fIpkoBa u np. OgqHaKo MHOTHE TMOJOKEHUS
TpeOyIOT AalibHEeWIIero ocMbicieHus. Tak, mpoieccyaabHble MOJAEIN TPYHIOBBIX
HCKOB, UCIIOJIb3YEMBIX B KQUECTBE CPEJICTBA 3aLUTHI IIPaB U OXPAHSIEMbIX 3aKOHOM
MHTEPECOB MHOTOYMCIEHHBIX TpyNn JHUL, a TakKkKe KOCBEHHBIX HCKOB,
NPEACTABIAIONIMX  HMHTEPEC B  aCHEKTE€ HW3Y4YEHUs  BO3MOXKHOCTEH  HUX
WCIIOJIb30BaHUs JJISl 3alIUThl UMYIIECTBEHHBIX MPaB B CIOXKUBIIMXCS PHIHOYHBIX
OTHOILICHUSIX, HE BITUCHIBAIOTCS B PAMKHU TPAIUIIMOHHBIX KJIacCcU(UKaIuil ucka.

Ilenp nccneaoBaHUs 3aKIOYAETCS B MPOBEACHUM KOMILIEKCHOIO aHaJIM3a
CYILECTBYIOIIUX B apOUTPaKHOM IPOIIECCE BUIOB UCKOB.

Jist TOCTHKEHMsI TOCTaBICHHOW WENH OMNpENEeHbl CIEeAyIolue 3aJauu

HCCICAOBAaHUA:



U3YYUTh MOHIATHE UCKA B apOUTPa’KHOM IPOILIECCE;

BBISIBUTh CYIIECTBEHHBIE MPU3HAKKM HMCKA B pa3pe3e HUX IPUTOJHOCTH B
KAaueCcTBE OCHOBAHUH €ro Kjaccu(puKauu;

IpOaHAIM3UPOBATh KJACCU(UKALUKM HCKOB B apOUTPaKHOM IIpoLecce,
MIPOBEICHHBIX HA OCHOBE PA3JIMYHBIX KIACCU(PUKALUOHHBIX KPUTEPHUEB;

0XapaKTepU30BaATh OTAEIbHBIE BUbI HCKOB.

OOBEKTOM HCCIIEIOBAaHUS BBICTYIAIOT MPABOBbIE OTHOLIEHUS, BOZHUKAIOLTUE
B IIpOLIECcCE peann3alunu apoOUTpaxKHOM UCKOBOM (POPMBI 3aIIMTHI ITPAB.

[IpenmeToM wuccienoBaHUS SBIAIOTCS TEOPETUYECKHE pa3pabOTKu U
MPE/ICTaBIICHUS, CBSI3aHHbIE C Kilaccu(uKalyeld UCKOB B apOUTPaKHOM IMPOIIECCE,
3aKOHOAATENHCTBO U MPAKTHKA MMPABONPUMEHEHHUS B 0003HAYEHHOU cdepe.

MeTon0a0THYECKYI0 OCHOBY HCCIEAOBAaHUS COCTABWII JUATEKTUYECKUAN
MOJAXO0J K UCCIEAOBAaHUIO MPABOBBIX MPOLECCOB U siBIeHUI. B pabore nmpumeneH
psig  OOIIEHAYYHBIX, YAaCTHO-HAYYHBIX U CHEIHAIBHBIX METOJOB IO3HAHUA -
CUCTEMHBIM,  KOMIUIEKCHBIN,  CTPYKTYPHO-(DYHKIIMOHAJIbHBIH,  KOHKPETHO-
WCTOPUYECKUM, CpPAaBHUTEIILHO-NIPABOBOM, CHUCTEMHO-IPABOBOM, HOPMATUBHO-
JIOTUYECKH, METOA BOCXOXKJEHUS OT aOCTPAKTHOTO K KOHKPETHOMY, OT OOIIEro K

HYaCTHOMY.

1. ITonsiTHE W 3JIEMEHTHI HCKA B ApOMTPAKHOM Npouecce

B cnywae napymieHus M ocriapuBaHUS MpaBa BCSKOE 3aMHTEPECOBAHHOE
JULIO MOXET oOpaTUTbcad B CyA ¢ TpeOoBaHMEM O ero 3amure. JlokyMeHTamu,
MHULUUPYIOIMIMMHU BO30YXJI€HHE apOUTPaKHOTO IMpPOLECCa, SBISIIOTCA: HCKOBOE
3asBJICHUE; 3asBJIEHUE O Bblaue CyJeOHOro ImpHKas3a; 3asBJIEHUE O BO30OYKICHUU
0co00Oro MpPOU3BOJCTBA; XajgoOa Ha JehcTBUS (Oe3leMCTBHE) WU PEIICHHE
JOJDKHOCTHBIX JIMI] WM OPraHOB TOCYJApCTBEHHON BIACTH W YIPaBIICHUS.
OcCHOBHBIM c1OCOOOM BO30YXKJIE€HUS Jiela SBISETCA I0Jadya HCKa, MOCKOJbKY
3asBIIEHUEM BO30YXKIAIOTCS TOJBKO Jela M3 IMyOJUYHBIX MPAaBOOTHOIICHUH,

0c000Tr0 MPOU3BOJICTBA U O HECOCTOATEIILHOCTH (OAaHKPOTCTBE).



[IpaBo Ha TIpeAbSBICHHE WCKa 3aBUCUT OT psaga (PaKTUUECKHUX
00CTOSITENLCTB - MPEANOCHUIOK: apOuTpaxHoOU IIPOLIECCYAIbHOM
paBOCYOBEKTHOCTBIO - OMNpEAeNsIeT CyObeKTa IMpaBa Ha NPEIbSBICHUE HCKA,;
MOABEIOMCTBEHHOCTBIO - OMpPEAENSIET TPaHULbl pealv3aliy JaHHOTO IpaBa B
COOTHOIIIEHMH C HWHBIMU (opMaMH CyAeOHOM 3aluThl (MEXAY pa3IudHbIMU
opraHamu Cy/1e0HOM BIaCTH).

OOpaiienue B apOUTpakHBIA CyJ OCYIIECTBIsieTCS B (OpMeE: HCKOBOTO
3asBJICHUS - IO SKOHOMHMYECKHM CIOpaM M HMHBIM JI€JaM, BO3HHUKAIOIIUM U3
IPAKJIAHCKUX MPABOOTHOIICHUM; 3asBJICHUS - MO JieJlaM, BO3HUKAIOIINM U3
aIMUHUCTPATUBHBIX M MHBIX NyOJUYHBIX NPABOOTHOIICHHWM, IO JelaM O
HECOCTOATENBbHOCTH (OaHKPOTCTBE), MO JelaM O0co00ro MpOU3BOJACTBA, IPH
oOpallleHu O MepecMOTpe CyAEOHbIX aKTOB B TMOPSJIKE HAA30pa U B HHBIX
ciydasx, npenycMoTpeHHbix AIIK P®; xamobel - npu oOpalieHuud B
apOUTPAXKHBIN Cy]l aNEJUISIIIUOHHON U KacCallMOHHON MHCTaHIUMMU, a TAK)KEe B MHBIX
ciayvasix, npeanycMoTpeHHbiXx AIIK P® u unbiMu denepalbHbIMU 3aKOHAMH,
npejcTaBlieHus - mnpu oOpameHuu ['eHepanbHOro mpokypopa P® wu ero
3aMeCTUTEINIeN O MepecMOTpe CyA€OHBIX aKTOB B MOPSIIKE HAA30pA.

Hck - 310 oOpaiieHHOe K Cyqy TpeOOBaHHME HCTIA BBIHECTH PEIICHHE O
NPU3HAHUUA CYAOM €ro CyOBEKTMBHOI'O IpaBa W O MNPUCYNKACHUH OTBETYMKA K
COBEpIICHUIO OINpPEEICHHbIX NEHCTBUI, TUO0 O MOATBEPKACHUN CYIOM HATUUMS
WIM OTCYTCTBUSI MEX]y MCTIIOM M OTBETYUMKOM OIPEIEICHHOIO apOUTPa)KHOTO
PaBOOTHOIICHHSI, JTUOO 00 H3MEHEHHWU WM TNPEKpaIleHUd MPaBOOTHOLICHHM
MEXKJy MCTLUOM U OTBETUYMKOM. 3aKOHOJATEIBCTBO PA3IUYaAET IMOHSATHE HCKa B
npoleccyalbHOM M B MATE€pUAIbHOM IIpaBe: B MPOLECCYaIbHOM CMBICIE -
TpeOoBaHME O 3alIUTE MpPaB HCTHA M CPEACTBO BO30YXAECHUS apOUTPaKHOTO
MPOIIECCA; B MAaTEpUAIbHOM CMBICIE - 3TO MNPAaBO HA YAOBJIETBOPEHUE CBOUX
HCKOBBIX TPeOOBaHUM, cCaMO CIIOPHOE CYOBEKTUBHOE MPaBO, KOTOPOE MOXKET OBbITh
IPUHYIUTEIBHO OCYILECTBIICHO.

DNIEMEHTHI UCKA - ATO €r0 BHYTPEHHUE CTPYKTYPHbIE YaCTH. BbIIenstoT Tpu

9JICMCHTA HMCKa: IpCIMCT, OCHOBaHMA H COACPKAHHC HCKaA. OTH DJIEMEHTHI



SBJIIFOTCS] CPEICTBOM MHIMBUTyJIM3ALUU KaKOT0 KOHKPETHOTO MCKa.

[Tox mpenMeTroM MOHUMAIOT TO, B OTHOIIEHUH YEro MCTEel J0OMBaeTCs y
CyJla 3alllUThl: YTO OH MPOCUT €My MPUCYAHTh, NMPU3HATH WK MpeoOpa3oBaTh
(U3MEHUTh WM TMPEKPaTUTh) MaTepUAIbHBIE INPABOOTHOLIECHUS MEXIYy HUM U
OTBETYMKOM (COOCTBEHHUK TpeOyeT BO3BpaTa CBOEr0 HMYIIECTBA, KPEIUTOP -
yIUIaThl JI0JIra), T.€. ONPEACICHHOE TPEOOBAHUE MCTIIA K OTBETUHUKY (HAPUMED, O
MPU3HAHUU TpaBa COOCTBEHHOCTH, O BO3MEIEHUM YOBITKOB, O 3aIllUTE YECTH,
JOCTOMHCTBA M JEJOBOM  pemyTalud, O  NPU3HAHUU  TMOJHOCTHIO
HEJEHCTBUTENBHBIM MPABOBOI0 aKTa rOCyJapCTBEHHOrO opraHa u T.x.). IIpenmer
HUCKa OTJIMYAETCS OT MpeaMeTa CHopa, KOTOPBIM SIBJISIETCS BEIECTBEHHBIN
(MaTepuanbHblil) OOBEKT CIOPHOrO T'PAKJAHCKOIO MPABOOTHOIIEHHS - OOBEKT
HEJBUKUMOCTH, JIEHEXKHBIE CPEJCTBA U T.1I.

OcHoOBaHUEM HCKa SIBISIOTCS 00CTOSATENBCTBA, U3 KOTOPBIX BBITEKAET MPABO
TpeOOBaHMUS HUCTIA, HA KOTOPBIX UCTEI] UX OCHOBBIBaeT. OCHOBAaHUE HCKA COCTOUT
U3 JIByX 4yacTe: (pakTUYeCcKoe OCHOBAaHWE U MpaBoBOe ocHOBaHue. DakTHueckoe
OCHOBAaHHME HCKa - (aKTUYECKHE OOCTOSITENbCTBA, OTBEYAIOIIME TPeOOBaHUAM
OTHOCUMOCTH, C KOTOPBIMH 3aKOH CBSI3bIBAET BO3HWKHOBEHHE, W3MEHEHMHE,
MpeKpalieHe MPABOOTHOIIEHUM MO0 HWHbIE MpaBoBble TNocaeAcTBUA. OHHU
NOJJIekKAT JIOKA3bIBAHUIO HCTLHOM B apoOutpaxHoMm mnpouecce. COBOKYIHOCTb
opuandeckux (hakToB 00paszyer pakTUuecKkuil coctaB ucka. [IpaBoBoe ocHOBaHMe
UCKA - KOHKPETHbIE HOPMBI MpaBa, Ha KOTOPHIX OCHOBBIBAETCS] TPEOOBaHUE HCTIIA
(3aKOHBI 1 HHBIE HOPMATHBHBIE ITPABOBBIE AKTHI).

@DaxkTbl, BXOJSALIME B OCHOBAHUE MCKA B MIPOLECCYATbHOM IPABE, ACIATCS Ha
3 rpymmsl: 1. HENOCPEICTBEHHO  MPaBONPOU3BOASIIME, U3  KOTOPBIX
HEMOCPEACTBEHHO BBITEKAaeT TpeOoBaHUe ucTua. Hanpumep, Hamuuue 3a0roBOro
00s3aTeNbCTBA, UCIIOJHEHHUE KPEIUTOPOM CBOMX 00S13aTEILCTB MEPE]] 3a€MILUKOM;
2. aKTMBHOM W ITACCUBHOW JIETUTUMALIMH, ITOCPEACTBOM YCTAaHOBIICHHSI KOTOPBIX
oIpeseNnsieTcs] HaJJeXallui XxapakTep CTOPOH B apOUTpaKHOM Hpolecce: (akThl
aKTUBHOW JIETMTHMAIIMU - YKa3bIBAIOT HA CBS3b TPEOOBAHUSI C OMNpENEICHHBIM

CyOBeKTOM, 3asBHBIIMM TpeOoBaHWe (UCTEI] SBISIETCS KPEOIUTOPOM H



3anmorojiepkarenem); (GakThl MACCUBHOW JIETMTHMAIIMHM YKAa3bIBAIOIIME HA CBS3b
OTPEJIETICHHOW O0SI3aHHOCTH C OTBETYMKOM (OTBETUUK SBIISETCS 3aEMIIUKOM U
3anmorogaresieM). OTCI0/1a BBITEKAET MHCTUTYT 3aMEHBI HEHAIJIEXKAILIET0 UCTIA WIH
OTBETYMKA HAJJICkKAIIUMU; 3. MOBOJA K HUCKY - 3TO (aKThl, YKa3bIBAIOIIHUE, YTO
HACTYIUJIO BpeMs [JIsi oOpailleHuss B CyJ 3a CyAeOHOM 3aluToi, T.e. 4TO
MpEeANPUHUMAIIUCH ONPEJEICHHBIE JACHCTBUS MO JOCYACOHOMY ypPEryJIupOBaHUIO
criopa 1 3TU (PaKThl CBUACTEILCTBYIOT O HEBO3MOXKHOCTH YPETYJIUPOBATH JE0 0e3
oOpalieHust K apOUTPaKHOMY CYy.

CopepxkaHue WCKa BKJIIOYAaeT B ceOs JEHCTBUA, KOTOphIE TpeOyeT
OCYILIECTBUTh HUCTEL, T.C. NMPU3HAHUE, NPUCYKICHHUE, MPEKPALLICHUE, N3MEHECHHE
WJIA OCYLIECTBJIEHUE NPYTUX AEUCTBUN Cy/Ia.

[Tocne BO3OY»X)aeHUS Jiesia UCTIIOM B CyJIe TIePBOl MHCTAHIIUU OTBETYHKOM
MO>KET OBITh 3asiBJI€H BCTPEUHBIA UCK. BCTpEUHBIN UCK - 3TO UCK, MPEAbSIBICHHBIN
OTBETYUKOM K HCTLY JJIs COBMECTHOT'O PACCMOTPEHHUS B OCHOBHOM IIpOLIECCE B
KauecTBE 3alUThl MPOTUB TpeboBaHuil ucTa. [IpenbsBiieHre BCTPEYHOTO HCKa
MPOU3BOJIUTCS MO OOIMMM TIpaBWJIaM M TPeOOBaHUAM, NPUMEHUTEIBHO K
OCHOBHOMY HCKy. BCTpeuHbIl MCK NpPUHHMAETCA CYAOM, €clid: 1) BCTpEYHOE
TpeOOBaHKE HANPABICHO K 3a4€Ty MEPBOHAYAIBLHOTO TpeOOBaHUS, HAIPUMEP UCKH
M0 BCTPEUHBIM JICHEXKHBIM 00s3aT€NbCTBAM CTOPOH; 2) yJAOBJIETBOPEHUE
BCTPEYHOIO MCKA HCKJIKOYAET TMOJHOCTBIO WM B YacTU YJIOBIETBOPEHHE
MePBOHAYATILHOIO HCKa, HaIpUMEp, OCHOBHBIM MOXKET OBITh MCK O B3BICKAHUH
3aI0JKEHHOCTU TI0 JIOTOBOPY, @ BCTPEUYHBIM - HCK O MPUMEHEHHH MOCIEICTBUI
HUYTOXKHOCTH JAHHOM CHENKH; 3) MEXy BCTPEYHBIM U MEPBOHAYATBHBIM UCKAMHU
MMeEeTCs B3aMMHas CBSI3b M MX COBMECTHOE PAacCMOTpPEHHE MpUBEIET K Oosee
OBICTPOMY ¥ TPABWIBHOMY pPAacCMOTPEHHIO Jelia, 4YTO HOCHT JOCTaTOYHO
OLICHOYHBIN XapaKTep U 3aBUCHUT OT YCMOTPEHUS Cya.

3HauY€HHE BBIJEICHMS JIEMEHTOB UCKA 3aKJII0YAETCS B CIEAYIOIIEM:

DOJIEMEHThl HUCKa SABJISIIOTCS TJIaBHBIM KPUTEPUEM IIPU OIpPEICICHUU
TOXJIECTBA MCKOB, KOTOPOE OIMPEENSIETCs] COBMAJCHUEM IMpEAMETa U OCHOBAHUS

ucka. Eciu He COBIMAJAOT MNPEIAMECT W OCHOBAHHC HCKaA, IIOABIIAIOTCSA HOBBIC



IOpUaudYecKue (pakThl B OCHOBAaHMHM HCKAa, TO COOTBETCTBEHHO HET TOXKJIECTBA
HCKOB, MO’KHO BHOBb 00pPAaIllaThCs C UCKOM B apOUTPaKHBIHN CY/I.

[IpenMer u OCHOBaHUME WHCKa OMNPENEISIOT TPaHUIBI MpeaMeTa
JIOKa3bIBaHUSI, TIpeNeNbl CcyneOHoro pazOuparenbcTBa. [IpaBo Ha MX U3MEHEHHE
MPUHAJICKUT TOJNBKO HUCTIy. OJHAKO B OMNPENCIICHHBIX, YKa3aHHBIX B 3aKOHE
ciydasix, apOUTpakKHBIA CyJl BIpaBe BBIUTH 3a MPEAENbl MCKOBBIX TPEOOBAHMIA,
HampuMep, TOPUMEHUTh 1O  COOCTBEHHONM  MHMIIMATHBE  TOCJEACTBUS
HEJICMCTBUTEILHOCTH HUUTOXHOMU cienku (cT. 166 'K PD).

[IpeameT wucka SBISETCS OCHOBAHHMEM ISl KJAcCHU(UKAIIMM KCKOB TIO
MpoliecCyaabHO-PAaBOBOMY MPU3HAKY U MO XapaKTEPy 3alUIIAEMbIX HHTEPECOB.
Takum o00pa3oM, HCKOM B apOUTpa)KHOM MPOLIECCE CIEAyeT CUUTATh
CIIODHOE TIPaBOBOE TpeOOBaHUE OJHOTO JUIA K JPYyroMy, BBITEKAIONIee U3
MaTepUabHO-TIPABOBOI0 OTHOIIICHHS, OCHOBAHHOE Ha IOpUIWYECKHX (hakTax M
MIPEIBSIBICHHOE B apOUTPAXKHBIN CYy[ AJIT PACCMOTPEHHS M Pa3peUICHUsI B CTPOTO
ONPEJICTICHHOM  TpolieccyalbHOM  mopsiake. Mck  uMeeT JB€  CTOpPOHBI:
MPOIIECCYyabHO-TIPABOBYIO - OOpallleHHe B apOUTpakHBIM Cyll ¢ MPOChOOi o
pa3pellleHN BO3HUKIIETO CIOpa MO CYLIECTBY M O 3alIUTE€ HAPYIIEHHOTO UMU
OCIIApMBAEMOr0 TIpaBa WJIM OXPaHSIEMOTO 3aKOHOM HHTEpeca; MaTepHalbHO-
MPaBOBYIO - CIIOPHOE MaTepUaIbLHO-IIPABOBOE TPEOOBaHUE HUCTIA K OTBETYHKY,
KOTOPOE€ YKa3aHO B HCKOBOM 3asIBJICHUU U MOJJIEKUT PACCMOTPEHUIO IO CYIIECTBY

B CTPOro omnpecaciICHHOM 3aKOHOM ITOPAIKE.



2. Knaccupukanus HCKOB B apOUTPaKHOM Mpolecce

HNcku B apOuTpaxHOM TIpoIlecce KIACCUPUIMPYIOTCS MO Pa3IuYHbIM
OCHOBAHMSIM: TIO 1I€JIH, IPEIMETY UCKa (IIpolieccyaabHO-TIPaBOBas KiiacCuPUKaus
HUCKOB); TI0 OOBEKTYy 3allMThl (MaTepHAIbLHO-TPABOBAs); IO XapakTepy

3alUIIaeMOT0 HHTEpeca B apOUTPakHOM TIpoIiecce.

1. IIpoueccyajibHO-IpaBoBas KJiaccupukanus HCKOB

[TpuHATO NENUTH MCKU Ha BUIBI B 3aBUCUMOCTH OT IMpPOLIECCYaIbHOM Ielu,
npeciaeayeMol HCTIOM, MNPEeAbsBIsAsS CBOE TpeOOBaHHWE K OTBETYMKY, T.€. B
3aBHCHUMOCTH OT XapaKTepa TOTr0 CIIOPHOI0 MaTepualbHO-IPAaBOBOTO TpeOOBaHUS,
KOTOpPO€ TPEABSABISET UCTEl K OTBETYHKY. [lo mpoleccyambHO-IPaBOBOMY
KPUTEPUIO UCKU JENIATCA:

B Ha WCKM O MPU3HAHUM - HMMEIOT IEJbI0 3alllUTUTh WHTEPEChl HCTIIA,
MOJIArarolero, YTO y HEro €cTh OINPEJECICHHOE CYOBEKTMBHOE IpPaBO, HO OHO
OCIIapUBAETCs APYTUM JIMIIOM (HAapUMeEp, UCK O MPU3HAHUH MPaB COOCTBEHHOCTH
Ha HEIBWXHUMOCTb). VICKM O TpHU3HAHMKM TakKe HAa3bIBAIOTCA HCKAMHU
YCTaHOBUTEIIbHBIMH.

B rpaxnanckom mpoleccyaqbHOM IpaBe ['epmMaHMM UCKH O NPU3HAHUU
paccMaTpHUBAIOTCd KaK HE CojepXkalire TpeOOBaHMsS HCTLA, MNPEIbSBIECHHOTO
NPOTUB OTBETYMKA; B OTIMYME OT HMCKOB O NPUCYKIECHUU OHHU HE SBISIOTCS
TpeOOBaHHEM O TPUHYKACHUM OTBETYMKA K  BBIIOJHEHUIO  JEHCTBUU
(Bo3gepkanuto oT aeiictBuil). Hampotus, B cuiny 4. 1 cr. 256 I'paxkmanckoro
npoleccyaJbHOro  Kojaekca ['epMaHMuM  HampaBlieHbl Ha ~ YCTAHOBJIEHHE
CYILIECTBOBAHMUSI JMOO OTCYTCTBUSL OIPEACICHHOIO TPABOOTHOIICHHS, a B
UCKJIIOYUTENBHBIX CIydyasX - Ha YCTAHOBJICHWE MOJIMHHOCTH WIHA TOJIONKHOCTH
JOKYMeHTa. B OCHOBE HMCKOB O MPHU3HAHUU JIEKUT HE MaTepuaibHO-IPABOBOE
TpeOoBaHue, a ocolas TpoleccyalibHas (opMa 3allUThl, KOTOpas CIYXKUT

YCTPAaHEHUIO COMHEHUU B NPAaBOOTHOILICHWM; IMPABOBOW HMHTEPEC HCTUA 3AECh



COCTOUT B TOM, YTO CYUIECTBYIOIIEE MOJIOKEHUE HCTIA MPEACTABISAET JJIsl HEro
YIpO3y U peuIeHre, BBIHOCUMOE CYJOM, CIIy’KUT €€ YCTPAaHEHHUIO.

Poccuiickue n0OpeBONIIOIMOHHBIE MPOLIECCYATUCTHl OMPENENsii UCK O
MPU3HAHUA KaK HMCK O CyJeOHOM TMOJTBEPKIACHUM HAJIUYUS WU OTCYTCTBHS
IPKJIAHCKOTO TMPABOOTHOIIEHUS (WMJIW €ro 4YacTu), pelieHHue IO KOTOPOMY
YCTPaHUT COMHEHHUE, HEONPEACICHHOCTh, HEACHOCTh B IMPABOBBIX OTHOIIEHHUAX
mun. llenblo KWcka O TPU3HAHUUM HA3BIBAIOCH OOECHEYeHHE MHCTIA MPOTUB
Oyaymiero cropa, T.e. MCK O MPU3HAHUU PACCMATPUBAJICS TakXKe B KadeCTBE
MOATOTOBUTENILHON, BCIOMOTATENbHOW CTYMeHHM K OyAymiemMy HCKy O
MIPUCYKJICHUU, BBITEKAIOLIEMY U3 CHOPHOIO MPaBOOTHOLIEHHS.

3amuTa npaBa MOXKET 3aKII0YaThCsl B YCTPAHEHUU HEOMPEAEICHHOCTH MpaB
U 00S13aHHOCTEM, BOSHUKINEH BCIEIACTBUE OCMAPUBAHUS WX CYIIECTBOBAHUS WIIU
COZEpKAHUSI, C LEJIbI0 MPEAOTBPATUTh HAPYILICHUE MHTEPECOB B AajbHEWIIEM. B
IPAXKIAHCKOM 000pOTE, B MNPEANPUHUMATEIBLCKON NESITEIbHOCTH YpE3BbIYAITHO
BAKHA ONPEIETIEHHOCTh B PaBOOTHOILICHUSX: KK JIbII CyOBeKT
NpeANpUHUMATENIbCTBA JOJDKEH 3HaTh CBOM TMpaBa U OOSI3aHHOCTH W
CO00pa30BBIBaTH C HUMHU CBOU JIeHCTBHs. Eciu onpeneneHHOCTh MPaBOOTHOIICHHUS
noKoyie0JeHa, TO BO3HMKAET CYIIECTBEHHBIM MPaBOBOM HWHTEpeC B ee
BOCCTAHOBJICHMH. 3allliTa HWHTEpPEca B OINPEJEICHHOCTA IpaBa MOXKET OBITh
JIOCTUTHYTa CyA€OHBIM MPU3HAHUEM TOTO, YTO CHOPHOE MPABOOTHOIIEHUE B TOM
WM WHOM OMNPENCICHHOM COJICp)KaHUM WM o00beMe B JEWCTBUTEIHLHOCTH
CYIIIECTBYET WJIM HE CYIIECTBYET. ITON LEIU U CIYKAT UCKU O TPU3HAHUMU.

OHu nogpazaensifoTcs Ha JBa BUAA!

~ [TonoxuTenbHbIN (TO3UTUBHBIN) UCK - UCTEI IPEABIBISACT TPEOOBAHUE O
MIPU3HAHUU 32 HUM OIPEIEIICHHOTO TpaBa (0 MPU3HAHUU MPaBa COOCTBEHHOCTH).

~ Ilo orpunareabHOMy (HETaTUBHOMY) - MCTEIl OTBEPraeT CyIIECTBOBAaHUE
OMPENICICHHOT0 MpaBa, YTBEPKIAET, YTO HA HEM HET OMpe/IeIEHHONW 00sI3aHHOCTH
(06 ocmapuBaHuM MpaBa COOCTBEHHOCTH).

[IpuMepamMu UCKOB O TMPU3HAHWU MOTYT OBITh MCKU O MPU3HAHUM IIpaBa

CO6CTB€HHOCTI/I, O IPHU3HAHHUH HGI[GfICTBHTGJIBHBIM A0roeopa, O IpHU3HAHHH HC



MOJICKAIIUM UCIOJHEHUIO MCIOJHUTENBHOTO JINCTAa WM MHOTO JOKYMEHTA, IO
KOTOPOMY B3bICKaHHE MPOU3BOJUIOCH B OECCIIOPHOM MOPSIJIKE.

Cnegyer MOMHUTB, YTO, €CIIM MHOE HE MPEITyCMOTPEHO 3aKOHOM, MCK O
MIPU3HAHUU TIPaBa MOJICKUT yJOBIETBOPEHUIO B CIydae MPEACTABICHUS UCTLIOM
JI0OKA3aTeNIbCTB BO3HUKHOBEHMSI Y HEro COOTBETCTByIomiero mpasa (m. 59
[ToctanoBnenust Ilnmenyma BepxoBHoro Cyna P® Ne 10, Ilnenyma Beicuiero
Apoutpaxknoro Cyma P® Ne 22 ot 29.04.2010 "O HEKOTOpBIX BOIpPOCAX,
BO3HUKAIOUIUX B CyJACOHOM NpaKkTUKE MPU Pa3pelIeHUU CIOPOB, CBS3AHHBIX C
3aIMTOM MpaBa COOCTBEHHOCTH M IPYTUX BEITHBIX TIpaB").

B apOurpaxkHoif = mpakTHKe  HEpEeIKH  CHOphl O  MPU3HAHUU
HEJICWCTBUTEILHBIM JIOTOBOpPAa YCTYINKHM MpaBa TpeOoBaHus. HuuTtoxxkHas cruenka
SBJISICTCSl HEICMCTBUTEILHON HE3aBUCUMO OT MPU3HAHUSA €€ TaKOBOM cyaoM (1. 1
ct. 166 T'K P®). Kak ykazano B mn. 32 [locranosnenus Ilnenyma BepxoBHoro
Cyna PO u I[Ineayma Bricero Apoutpaxkuoro Cyna P® ot 01.07.1996 Ne 6/8 "O
HEKOTOPBIX BOMNpOCaxX, CBA3AHHBIX C MNpUMEHeHHWeM d4actu nepBod 'K PD",
nockonbky I'K P® He wuCKIIO4aeT BO3MOKHOCTH IPEABSABICHHUS HCKOB O
NPU3HAHUM  HEJICMCTBUTEILHONM HUYTOXKHOM  CHECJKH, CIOpPbl IO TAaKUM
TpeOOBAHUAM TMOAJIEKAT PA3PEIICHUIO CYJ0M B OOLIEM MOPSAKE MO 3asBICHHUIO
J000r0 3aMHTEPECOBAHHOIO JIMLA. Takue TpeOOBaHUS MOTYT ObITh IPEIbSBICHbI
B CYJl B CPOKH, ycTaHoBjeHHbIE 1. 1 ¢T. 181 'K POD.

PaccmotpuMm mpumep ucka O TpPU3HAHWUH, a HWMEHHO - O MPU3HAHUU
HEJIEUCTBUTENBHBIM AoroBopa. Vcren (mpokyparypa) oOpaTuics B CyJ ¢ UCKOM K
HeJeHTy (KOMMEpYECKOM  OpraHu3allii), I[ECCHOHApUI0  (aIMUHHUCTpaIuu
MYHULIMNAIBHOTO O0pa3oBaHUsl) O NPU3HAHUM HEACUCTBUTEIBbHBIM JOTOBOpA
ycTynku npaBa TpedoBanus oT 25.08.2009. [IpeameTom criopa SIBISIETCS TOTOBOP
neccuun oT 25.08.2009, cornacHO KOTOPOMY LEACHT YCTYIHII IECCUOHAPUIO TTPABO
TpeOoBaHUSI C JOJDKHUKA (OIOKETHOTO YUpEXKACHUS) 3aJ0JKEHHOCTH 3a
NOTPEOJICHHYIO PHEPTUI0 MO JI0roBopy sHeprocHadxkenus ot 03.04.2006. Mcren
II0JIAraeT, YTO CHOPHBIN IOrOBOP HE COOTBETCTBYET HOpMaM rias 24 u 43 'K PO.

I/ICTGI_[ YKa3bIBACT, YTO HCCCUS HCIIPABOMCPHA, ITOCKOJIBKY COCTaB JIMI] B OCHOBHOM



o0s3aTeNbCTBE (B JIOTOBOPE DJIEKTPOCHAOXKEHMs) HE WU3MEHHIICA, a YCTyIKa
TpeObOBaHMs TMpeanojaraer Oe3yClOBHYIO 3aMEHy Julla B 00s3aTelbCTBE; B
JIOTOBOpPE HE yKa3aH MEpPUOJl BO3SHHUKHOBEHMS 3aJ0JDKEHHOCTH, MMEETCS JIWIIb
CChUIKA Ha cYeTa-(QakTypbl, HE IMO3BOJIAIOIINE OINPEAETUTh 3TOT MEPHOJ.
[leccuonapuii HacTauBaeT Ha TOM, YTO JOTOBOP MPOTHUBOPEUYUT TPEOOBAHMSIM CT.
69, . 3 ct. 100, ct. 115 BK P®, a noromy sBisiercss HUUTOKHbIM. BK P® He
peaycMaTpuBaeT Takoi (hOpMbl pacxoI0BaHUs OOPKETHBIX CPEICTB, KaK OIuiaTa
32 CYET CpeAcTB Orokera pailoHa MNPUOOPETEHHOr0 Yy KOMMEPUYECKOM
OpraHu3alMy TpaBa TPeOOBAaHUSA MO JIOTOBOPY LECCHH; CIOPHBIM JOroBOp HE
HampaBjieH Ha oOecredyeHue 3ajlay, OTHECEHHBIX 3aKOHOM K cdepe BeaeHHs
MECTHOTO CaMOYIpPAaBIIEHUS, MPOTUBOPEUUT HMHTEPECAM HACEICHHUS paiioHa H
BJ€YET NPUYMHEHHE BpeJa SKOHOMHYECKMM MHTEpecaM MYHHUIMIAIbHOTO
oOpazoBanus. [lo3unusa apOUTpakHOTO Cyaa: MPUHATOE HA ceOsi MyHUIIUTIATbHBIM
o0pa3oBaHUEM o CIIOPHOMY JOTOBOPY 00513aTeJIBCTBO BJICUET
HECAaHKIIMOHUPOBAHHOE PACXO/0BAHME OIOKETHBIX CPEICTB, YTO MPOTUBOPEUUT
TpeOOBaHUSIM OIOJIKETHOTO 3aKOHOAATeNbCTBA. [103TOMY HCK OBLT yJIOBIECTBOPEH
110 OCHOBAHUSM, YKa3aHHBIM 1IECCHOHAPUEM.

Hcku 0 npu3HaHUM TOJSYy4aroT Bce OoJiblliee pacpOCTpaHEHUE B MPAKTUKE
pPacCMOTPEHHUS XO3SHUCTBEHHBIX CHOPOB B apOUTpaKHOM cyze. Tak, B MpaKTHUKe
paccMOTpeHUs apOUTPAXKHBIX CIIOPOB BCTPEUAINCh TAKME UCKU O MPU3HAHUU, KAK:
WCK O IPU3HAHHUHM CJIEJIKH TI0 MPUBATU3AIIMN HEACHCTBUTEIHHON; UCK O MIPU3HAHUH
HEICWCTBUTEIHHBIM [TOCTAHOBJICHHSI TJIaBbl AIMUHUCTPALIMN O TIPAaBE MOJIb30BAHUS
UCTIOM 3/IaHUAMH-TIAMSITHUKAMHU HCTOPUU U apXUTEKTypbl. BcTpewarores uckw,
BBITEKAIOIINE W3 HAJOTOBBIX OTHOIICHH: UCK O MPU3HAHWU HENCHCTBUTEIHHBIMU
IMYHKTOB PELIEHUS HAJOTOBOW HMHCHIEKIMH, KacalolUXCs B3bICKAHUSA C HCTLA B
CBSI3M C HEMNPAaBWJIbHBIM MOJb30BAHUEM JIbIOTON IO KamUTAJIbHBIM BIIOXKEHUSM;
UCK O TPU3HAHUM HEJACHCTBUTENBHBIM pEIICHUS HAaJOTOBOW WHCIEKIUU O
NpPUMEHEHNUU (PMHAHCOBOM OTBETCTBEHHOCTH 3a 3aHMKEHUE MPUOBLIH.

[IpenmeToM mcka O MpU3HAHWK OyJeT TpeOOBaHHME HCTIA K OTBETYHKY O

IMPpU3HAHWKW HAJIW4YHA WX OTCYTCTBUA CIIOPHOTO IIpaBa. OcHoBaHUEe HCKa O



MPU3HAHUUA COCTaBAT IOpUANYECKUE (AKThl, C KOTOPHIMH HCTEIl CBS3BIBAET CBOE
TpeOOBaHKE K OTBETUHUKY.

Takum oOpazom, oOliee, xapakTepusyrolee HUCKM O MPU3HAHUM,
3aKJIF0YAeTCsl B TOM, YTO HCTEIl HE MPOCHUT CYJ UYTO-TUOO MPHUCYIUTh €My, OH
TpeOyeT mnpu3HaHUs CyObEKTHBHOIO TIpaBa, HHTEpeca 0O OTpPUIIAeT HX
CyllleCTBOBaHME. '"YIOBJIETBOPSIA HUCK O MPU3HAHHUM, BBITEKAIOMIMN M3 YACTHBIX
MPaBOOTHOIICHUH, CyJl BJIACTHO TMOATBEPXKIAeT HAIWYUE MEXKIYy CTOPOHAMHU
MPAaBOOTHOIICHUSI M BBITEKAIONEe M3 HEro CyOBEKTHMBHOE TMPaBO HCTIA
(MOJIOKUTEABHBIA HUCK O MPU3HAHUK) JUOO OTCYTCTBHUE IPABOOTHOLIECHUS U
COOTBETCTBEHHO OTCYTCTBHE CyOBEKTUBHOTO IpaBa y OTBETUMKA (OTpULIATEIbHBIN
WCK O MPU3HAHUM). Y IOBJIETBOPSSI UCK O MIPU3HAHUU, BHITEKAIOIIUMN U3 MyOJIMYHBIX
MPAaBOOTHOIIEHUM, CyJ TMOJATBEPKIAET HENPABOMEPHOCTh OCIIAPUBAEMOI0 aKTa
WU JIEUCTBUS U HEBO3MOXXHOCTh HACTYIUICHHUS! HOPUIUYECKUX TOCIEACTBUM HX
coBepuieHus";

B ucku O npucyxiaenud. Hck o mnpucyxaeHun (Tak Ha3bIBaeMbIid
MCIIOJTHUTEIBHBIN UCK) XapaKTepU3yeTcsl TeM, UTO UCTEI] TPOCUT MPU3HATH 32 HUM
OTIPEJICTICHHOE CYOBEKTUBHOE TIPaBO, 0053aThb COOTBETCTBEHHO JTOMY IIpaBy
OTBETYMKA COBEPIIUTH ONpeEICHHbIE JEHCTBUA - TIEpelaTh JEHEKHbIE CPE/ICTBA,
UMYIIECTBO,  OCBOOOIUTH  IOMEUIEHWE, 3€MEJbHbII  y4yacTOK H  T.[.
[IpuHynuTenTbHOE MCHOJHEHHWE OO0S3aHHOCTH JOJDKHUKA SIBJISETCS KOHEUHOM
LEbI0 UCKA O IPUCYKICHUU.

[TpumepoM ucKa 0 IPUCYKICHUU MOXKET ObITh UCK 00 00sI3aHUM OTBETYMKA
3aKJIIOYUTH JIOTOBOP KPAaTKOCPOUHOM apeH[bl 3€MEJIbHOI0 ydacTKa Ha YCIOBUSX,
YKa3aHHBIX B TPOEKTE JoroBopa. K uuciy HCKOB O MPUCYXKIECHUU OTHOCSTCS
TaKXe UCKH O MOHYKJICHUU 3aKIIOUYUTh JIOMOJTHUTEIBHOE COTJIAlIEHUE K I0TOBOPY.
HNckoM o0 mpucCyxJIeHuu SBIseTCd UCK 00 0O0sS3aHUM OTBETUYMKA BBIIOJIHHUTD
YCIJIOBHSI 3aKJIOYEHHOIO COTJIAIEHUsI CTOPOH. FICKOM O MPUCYKIEHUU SIBISETCS U
MCK O B3bICKaHUU mITpada 3a HeyIUIaTy Hajora ¢ NpoJakd U HEeyIUIaTy Hajora Ha
PUOBLIb.

Korma wucren mnpenpsBiaseT TpeOOBaHHME O BO3MENICHHH YOBITKOB, 00



UCTpeOOBaHUM MMYIIIECTBA M3 UYy»KOTO HE3aKOHHOTO BJIAJICHHS WKW O BO3BpATe U3
Oro/pKeTa JEHEXKHBIX CpPEJCTB, CHHCAHHBIX OpraHamH, OCYIIECTBISIOIMIUMHU
KOHTPOJIbHBIE (DYHKIMHU, B OeCcCIOpHOM (O€3aKIIENTHOM) MOPSIAKE C HAPYIICHHUEM
TpeOOBaHMI 3aKOHA, WIM KpeauTop oOpaimiaerca K OaHKy ¢ TpeboBaHueM 00
WCIIOJTHEHUU 00s3aTeIhCTBA M0 OAHKOBCKOM rapaHTHH, TM00 mpojaBel] TpedyeT oT
MOPYUYUTENSI UCIOIHEHUS JIEHEKHOrO0 00s3aTesibCcTBAa MO OIIaTe€ ToBapa, WU O
B3BbICKaHUU TPAQOB, U ATO TpeOOBAHME HANPABIECHO HA MPUCYKIEHUE OTBETYUKA
K COBEPILICHUIO ONPEACICHHBIX JEUCTBUHN B MOJIL3Y UCTIIA JIUOO K BO3JAEPKAHUIO OT
COBEPIIIEHUS KaKWUX-THUOO NEeWCTBHM (MCK O BOCHPEIICHHWH) - 3TO OYJET HCK O
MPUCYKIEHUU.

Kak BUIHO, MCK O NPUCYXICHHHU IO CBOEU NPaBOBOM NPUPOAE TOPa3no
IIUPE, HEXKEITH UCK O TIPU3HAHUH, ITOCKOJIBKY UCTEIl TPOCUT apOUTPAXKHBIN CyJT Kak
MpU3HATh 32 HUM OIPEJEIICHHOE MPaBO, TaK M 00s3aTh COBEPIIUTH OTBETUYMKA
OnpeieNICHHbIE JEUCTBUS M0 €ro MPUHYIUTEILHOMY OCYIIECTBICHUIO, HAIPUMED,
UCK O B3bICKAHUU JICHEKHBIX CYMM, O BO3MEIIEHUHU YOBITKOB, U3bSITUU UMYIIIECTBA
U T.J.

Hanbonee wyacto B NpakTUKE pPACCMOTPEHHUSI XO3SUCTBEHHBIX CIIOPOB
BCTPEYAIOTCSL CJEAYIOIIME HMCKU O TMPUCYKACHUH: 00 O0O0sS3aHUM OTBETYUKA
OCBOOOJIUTh 3/IaHWE WM HEXKWIIOE TOMEIICHUE, BUHAMKAIIMOHHBIE HUCKH 00
UCTpeOOBaHUM WMYIIECTBA, HCKA O B3BICKAHUM YOBITKOB, TOHECEHHBIX B
pe3yJibTaTe HEMPABOMEPHOTO PACKPBITHUS aKKPEIUTUBOB, BHICTABICHHBIX HCTIIOM
JUISL OIUIaThl MPOIYKIIMM, UCKH O TMOHYXJIEHUU OTBETYHMKA IEpe/laThb KPEAUTHBIE
JIOTOBOPBI U JAPYTHE TOKYMEHTHI, YAOCTOBEpSIONne TpeOOBaHUS K JODKHUKAM, U
npaBa, 00ECIEeYnBAIOIINE UX.

Tak, mnpu paccCMOTpEHHMH CHOpa IO  BUHAUKALMOHHOMY  HCKY
PaiimoTpeOcoro3a Kk OOmIECTBY C OrpPaHMYEHHOM OTBETCTBEHHOCTHIO B
apOUTPa)KHOM CyJi€ UCTEll YTBEPKJaJ, YTO HAXOASIIMECSd Y OTBETYMKA 3/IaHUS U
COOpYKEHHUsI paHee MNpuHajexanu Panmorpedcorosdy. [l BBIICHEHHS JaHHBIX
00CTOATENBCTB CY/I IO XOJIaTalCTBY UCTIIA 3alIPOCHIT HEOOXOIMMbIE TOKYMEHTHI B

ApPXUBC. B pe3yIbTaTC UCCICAOBAHUS MOAJTUMHHBIX TOKYMCHTOB, ITIOATBCPIKAAOIINX



BBITIOJIHEHUE TPOEKTHBIX M CTPOUTENBHBIX pPadOT MO BO3BEJAEHUIO CIIOPHBIX
00BEKTOB, (MHAHCUPOBAHUE CTPOUTENIHBCTBA, a TAaKXKE€ HWHBEHTAPHBIX JEN WU
COIOCTAaBJIEHUSI MX C JIOKYMEHTalUuel Ha UCTpeOyeMble 3JaHusl, MPEACTABICHHON
OTBETYMKOM, CYJ YCTaHOBWUJ, YTO OTH OOBEKThl JEWCTBUTEIBHO paHee
npuHaaiexan uctiy. Ilockoiapky o0OCTOSITENHCTBA BBIOBITHUS MMYILECTBA U3
BianeHus PaiinorpeOcoro3a W HEJOOPOCOBECTHOCTH €0  MPHOOpETEHUs
OTBETUYUKOM TaKXK€ IMOATBEPKIEHBI B XO0JI€ CyAeOHOTO pa3doHpareabcTBa, TO
BUH/IMKAIIMOHHbBIE IPUTSI3aHUS UCTLA OBLIN yIOBJIETBOPEHBI.

B ucke o mpucyxnaeHun mpeaMeTroM ucka OyAeT MaTepualbHO-IPaBOBOE
TpeOOBaHME HCTIA K OTBETYMKY COBEPIIUTh KAKOrO-JTUOO [EWCTBHE B MOJb3Y
MCTLA WIH BO3JIEPKAThCS OT COBEPILIECHUS KaKOTO-IHOO0 IEUCTBUS, HAPYIIAIOIIETO
paBa WIM OXpaHAEMble 3aKOHOM HHTepechbl ucTHa. OCHOBaHHME UCKa O
INPUCYKJIEHUU COCTABISIOT  IOpUAMYECKUE (AKThl, CBUIETENBCTBYIOIIME O
BO3HMKHOBEHUW TipaBa (Hampumep, (akT 3aKIOUYeHUs I0TOBOpa), U (aKTHI,
CBUJIETENBCTBYIONIME O TOM, YTO 93TO MPaBO HAPYIIEHO (MCTEYEHUE CpOKa
JIOTOBOPA, HEBBIMOJHEHNE OTBETUYMKOM O0S3aTENIbCTB, JEKAIIMX Ha HEM B CBSI3U C
3aKJIIOYEHHBIM JIOTOBOPOM). OTO U €CTh CIIOKHBIA (PaKTUUECKH COCTaB
OCHOBAHUS HCKa.

Htak, B TEX cily4asx, Korga TpeOOBaHHE UCTIA K OTBETYMKY HAIPaBJIEHO Ha
IPUCYKJIEHUE OTBETYMKA K HCIOJHEHUIO B TMOJb3Y MCTLHA OIPENEIECHHOM
00513aHHOCTH, BBITEKAIOIIEH U3 CIIOPHOrO MPAaBOOTHOUIEHUS, peyb UJIET 00 UCKE O
NPUCYKIEHUU, WU O TaK HA3bIBAEMOM HCIIOIHUTENIBHOM Hcke. Hanboiee yacto B
MPAKTUKE PACCMOTPEHHUsI CIOPOB B apOUTPaKHOM IPOU3BOJICTBE BCTPEUAIOTCS
MMEHHO UCKHU O MPUCYKIACHHUM.

Hepenko wuckoBbie TpeOOBaHHUS O TPU3HAHUM W TPHUCYKICHUU MOTYT
COJIEpKaThCsl B OJJHOM HMCKOBOM 3asiBJICHUU (HAmpUMeEp, O PACTOPKEHUH CIETKU
KYIUTU-IPOAAKH MOMEUIEHUS U OCBOOOXKICHUH TOMEUIEHUS TOKYTIATEIIEM).

YacTto UCK O NMPU3HAHUU IPEAIECTBYET UCKY O INPHUCYKIEHUU. Tak, UCK
00O k kommnanuu "DiupDoinJIT/" (BenukoOpuranus) 0 NpU3HAHUHU 32 UCTIIOM

mpaBa coOcTtBeHHOCTH Ha caMoiaeTAH-124-100 Opln coeawiHEH C HCKOBBIM



TpeboBaHreM 00 00s3aHIM OTBETYHKA MEepeaaTh €ro UCTIy. B mpyrom ciyuae nck
O TpPU3HAHUU HEJACUCTBUTEIBHOW KOPPEKTHPYIOLIEH 3alMucu B peecTpe
aKIIMOHEPOB BHENTHEIKOHOMHUYECKOTO OOIEeCTBa O CHHCAHUM CO CYETa HCTIA
Ak ObLI COCIMHEH C MCKOM 00 00sS3aHMM OTBETYMKA BOCCTAHOBHUTH B PEECTpe
3aMMMCh O TPHHAMICKHOCTH HCTI[y Ha IIpaBe€ COOCTBEHHOCTH OMPEIEICHHOTO
KOJIMYECTBA aKIIUH U O B3bICKAHUU YOBITKOB;

m 1IpeoOpa3oBaTeIbHbIC UCKU - HAMPABIICHBI HAa MPEKpallleHne, U3BMEHEHHE, a
B psJie CIydacB M Ha BOSHUKHOBEHHE HOBOTO MAaTE€pPUAIBHOTO MPaBOOTHOIICHUS.
[IpeameToM mpeoOpa3oBaTENHLHOTO WCKa SABISETCS TPeOOBaHHWE O MPEKpaIieHUH
WIM W3MEHEHUU ONpeleJeHHOro mnpaBooTHomieHus. CyneOHoe pelieHue B
MOJTI00OHOM CiTydae BBICTYIAeT B KaueCTBE IOPUIUYECKOTO (hakTa MaTEepPHAIBHOTO
IpaBa, KOTOpOE WU3MEHSET CTPYKTYpY "craporo” MaTepUaIbHOIrO
MIPaBOOTHOIICHUS, HAIIPUMEP, UCK 00 N3MEHEHUH YCIIOBUI JOTOBOPA.

Yame Bcero mpeoOpa3oBaTeIbHBIE WCKH HAIPABJISIOTCS HA TPEKPAICHUE
KOHKPETHOTO  MpaBoOTHOmIeHUs.  Hampumep, mnpeanpuHumarend  MOTYT
pacTOpPrHYTh JIOTOBOP MO B3aWMMHOMY corjiacuio. OgHAKO 3aKOH MPEICTaBISET
CTOpOHaM B ONpPEAENEHHBIX CIydasX TMpaBO MPEKPaTUTh MPABOOTHOIICHUE,
BO3HHKIIIEE W3 MPEANPUHUMATENHCKOTO JOTOBOpPa, M IYTEM OJHOCTOPOHHETO
BOJICM3bsIBIICHUA. HO Takoe BOJICU3BSBICHHE B OOJBITMHCTBE CIIYYacB MOXKET
00pECTH peaqbHOCTh TOJIBKO Yepe3 pelieHrne apOuTpaxHoro cysa.

2. MatepuajbHO-IpaBOBasi KjaccupuKanus UCKOB

[To oTpacisM 1 UHCTUTYTaM IMpaBa B 3aBUCUMOCTH OT XapaKTepa CIOPHOTO
MaTEepUAIIbHOIO  MPABOOTHOLIEHUSI  BBIACIAIOTCS HWCKH, BO3HHUKAIOIIUE U3
IPXIAHCKUX, aIMUHUCTPATUBHBIX, HAJIOTOBBIX, 3€MEIbHBIX M WHBIX CIOPHBIX
MaTepHAIIbHO-TTPABOBBIX TPABOOTHOIICHHI.

3areM Kaxnbli BUJ MCKa (HAMpUMeEp, U3 TPaXJAAHCKUX MPABOOTHOILICHUN)
MOJpa3IeNsAEeTCI Ha WCKH W3 00S3aTeIbCTBEHHBIX IPABOOTHONICHHWHA, U3
MPUYUHEHHS] BHEIOTOBOPHOTO BpeJia, U3 aBTOPCKOTO, M300PETAaTEeNIbCKOTO MpaBa U
T.1.

Ncku wu3 00s3aT€bCTBEHHBIX IPAaBOOTHOIICHUI, B CBOI OYEPE/b,



NOJPA3JEISAOTCS HAa HCKU W3 JOTOBOPOB KYIUIM-IIPOJAXKH, JApEeHMs, MEHBI,
XpaHEHUS U T.J.

PaccMmoTpum npuMepbl KICKOB U3 pa3IMYHbIX BUJOB J10TOBOPOB.

MEXIy HCTUOM (TOCTaBIIMK) M OTBETYMKOM (IOKYIATENb) 3aKII0YEH
JIOTOBOpP TOCTaBKH, COIJIaCHO KOTOPOMY IIOCTaBUIMK OO0S3yeTcsi IMOCTaBUTh, a
MOKYTaTeldb NPUHATh U OIUIATUTHh TOBAp B COOTBETCTBUU CO CHEIU(PHUKAIUSIMHU.
CornacHo crienu@UKausIM MOCTABIIMK MOCTABUII MOKYIATEN0 MYKY MIIIEHUYHYIO
1 ¢ B komnuectBe 100 ToHH. IIpeTeH3uil Mo KavyeCcTBY MYKHM OTBETYMKOM IIpU
npueMKe He npeabssieHo. Omiara 3a MMOCTaBIECHHYK0 MYKY NpPOM3BEJCHA HE B
MOJIHOM O00BEME U C HapyllleHHEeM CPOKOB oruiatel. Mcren oOpatuiics B cyn ¢
MCKOM K OTBETUMKY O B3bICKAHUH 33JJ0JPKEHHOCTH 32 MTOCTaBICHHYIO MYKY, [IEHU U
IIPOLIEHTHI 32 IOJIb30BAaHUE YY)KUMH JICHEKHBIMU cpelncTBaMH. PakT MOCTaBKH
Myku B konuyectBe 100 TOHH OTBETYMK HE OCHApPUBAET, OJIHAKO CYUMUTAET
MOCTABJICHHYI0 MYKY HEHAJUIeKallero KayecTBa W  HENPUrOAHOW Ui
WCIIOJIb30BAaHUsI B TPOM3BOJICTBE IO BBINEYKE XJie0a, CChUIAsICh MPU 3TOM Ha
3aKJII0YEHUE SKCIEPTU3bl. ApOUTpakHbIA CyJ OOOCHOBAHHO MpPUIIEN K BHIBONY,
4YTO, IIOCKOJIBKY JIOKa3aTE€JIbCTBA IIOCTABKM HCTLOM OTBETYHMKY TOBapa
HEHAIJIEKANIEro KayecTBa OTCYTCTBYIOT, OTBETUHK, B COOTBETCTBUU cO cT. 513 I'K
P®, nomkeH OmiaTuTh NOCTABICHHYIO MYKY B TIOJIHOM O0BEME.

B cnenyromem mnpumepe wucrten (PHEprocHadXaromias OpraHu3alus) Hu
oTBeTUUK (aboHeHT) 3akmounian goroop ot 11.10.2011, mo ycnoBusiM KOTOpOro
HHEpProcHa0KarIlas OpraHu3alus MOJaeT Yepe3 MPUCOCTUHEHHYIO CETb
TEIUIOBYIO SHEPIUIO B TOPSYEH BOJAE B TEUEHUE OTOMMTEIBHOIO MEPHUO/IA, PABHOTO
220 nHsIM, B )KWJIOW J10M, a aDOHEHT OTUTAYMBAET MPUHSTYIO SHEpPruto. B morosope
IIPELYCMOTPEHO, YTO P BBIE3/IE U3 3aHUMAEMOI0 IIOMELIEHUS WU TPEKPAILCHUH
XO3SIUCTBEHHOM JesTENbHOCTU a0OHEHT 00s3aH 3a TPUIUATh JHEH HAINpaBUTH B
HHEProCHA0KAIIIYI0 OpPraHU3alMIl MUCbMO O pAacTOPKEHUU JOroBopa H
IPOU3BECTU IMOJIHBIM pacyeT 3a NoTpedieHHYylo sHepruio. llpu HeucnosHeHUH
TUX TpeOOBaHWI AOOHEHT OIUIAYUBAET TEIUIOPHEPTUI0 1O JHS TMOJyYEHHUS

MUCBMEHHOTO  yBEAOMJICHUS JHEprocHabkarome opranusamnuein. CTOpPOHBI



ompeAeauian Ccpok jaeictBus jgoroBopa 1o 30.09.2012. IlpeameroM wucka
HHEProcHa0XKAaIOIIEeH OpraHu3aluu IBUJIOCh TpeOOBAaHUE O B3bICKAHUU C OTBETUYMKA
CTOMMOCTH TeIIoBoM »Hepruu, noxanHou ¢ 11.10.2011 mo 31.01.2012. Cyn
MpUIIeN K BBIBOJY, 4TO B HapymieHue TpedoBanuii ct. 401 'K PO oTBeTunk He
MPUHSJ BCE MEPhl MO HAJIeKaIEMy HCIIOTHEHUIO YCIOBUM corameHus (mpu
BbIE3/IE M3 3aHMMAEMOro MOMEIICHUSI HE YBEJOMWJI HCTIA O PaCTOPKEHUU
JIOTOBOPA), TAKUM 00pa30M, UCK YHEProCHAOKAIOIIEH OpraHu3aluK O B3bICKAaHUH C
OTBETYMKA CTOMMOCTH TEIUJIOBOM OJHEPruM, TMOJlaBaBIIEHCs TIOC]€ BbI€3/a
OTBETYMKA U JI0 UCTCUCHUSI 3aKIIFOUEHHOTO JJOTOBOPA, OB YIOBICTBOPEH.

B uenom, knaccudukanus HUCKOB MO MaTepUaIbHO-NPABOBOMY MPHU3HAKY
MOXET OBITh IOCTATOYHO JIETAIbHOU U YIIIyOJIEHHOM.

[IpakTryeckoe 3HAYEHUE MaTEPUATHLHO-TIPABOBOM KIACCU(UKAIIMU HCKOB
3aKJIF0YAETCs B CIIETYIOUIEM.

Bo-miepBbIX, OHa JIGKUT B OCHOBE CyA€OHON CTATUCTHKHU, U MO KOJIHYECTBY
TeX JMOO MHBIX e B CyJaxX, YBEJIMYECHUU UX UYUCIA WIM YMEHbBIICHUH MOMXKHO
MPOCJICIUTh COCTOSIHUE KOHKPETHBIX YKOHOMUYECKUX W COLIMAIBHBIX MPOIIECCOB.
B 1a6x. 1 mpeacraBieHsl JaHHBIE O KOJTUYECTBE JIell, paccMoTpeHHbIX B 2011-2012

IT. apOuTpakHbIMU cyfamu PO no n1oroBopam pazimyHOro BUAA.

Tadauna 1
KonmuecTBo aen nmo goroBopam pas3jinudyHOrO BUJIA, PACCMOTPEeHHBIX B 2011-

2012 rr. apoutpaxxusiMu cygamu PO

Jorosop KonndecTBo pacCMOTPEHHBIX eI
2011 r. 2012 r. Nzmenenne (2012/2011)
Aoc. OTH.

KYIUIU-TIPOJTAXKH 18918 19 748 + 830 +4,4%
SHEprocHaoKeHHs 82 137 107 592 + 25 455 +31,0%
TOCTaBKH 108 481 126 007 +17 526 +16,2%
apeH/Ibl 73 510 80 505 +6 995 +9,5%
moapsaa 53 458 62013 + 8 555 +16,0%
LIEPEBO3KU 10 065 14 191 +4126 +41,0%
CTpaxoBaHHS 89 114 108 251 +19137 +21,5%
3aliMa M KpenuTa 12 088 14 208 +2120 +17,5%
BO3ME3/IHOTO OKa3aHUsl yCIyr 81989 92 021 + 10032 +12,2%

Bo-BTOphIX, Ha €€ OCHOBAaHHUM OCYIIECTBIACTCS 0000IIeHnEe Cyae0HOM



MPAaKTUKA MO OTIAEIbHBIM KaTEerOpHsM TpaxAaHCKUX JIeJl, T[PUHUMAIOTCS
noctanoBieHust [Inenyma Briciiero Apoutpaxnoro Cyma PO.

B-Tpetbux, maTepuaibHO-TIpaBOBasi KiacCU(pUKaIUs HCKOB IOJIOXKEHA B
OCHOBAaHHWE MHOTHUX HAy4YHbIX M MPUKIAAHBIX HCCIEIOBAHUI MO METOAMKAM
cyneOHOro pa3oupaTebCTBa OTACIBHBIX KaTErOPUM rpak TaHCKHUX JIeJI.

MarepuanbHO-TIpaBoBasi KjlacCU(PUKAIMS HUCKOB TMO3BOJISET MPaBUIBLHO
ONpPEJICIUTh HAMpaBIIEHUE U O00bEM CyJIeOHOM 3aluThl, MOABEAOMCTBEHHOCTD
CIIOpa U €ro CyOBEKTHBIM COCTaB, & TAKXKE BBISIBUTH CIEHU(PUKY MPOIECCyaTbHbIX
0COOEHHOCTEH JIAaHHOTO CITOpA.

WNrak, B 3aBUCHUMOCTH OT XapakTepa CIOPHOTO MAaTEpHUAIBHOIO
MPaBOOTHOIIICHMUS, o OTpaciisiMm u WHCTUTYTaM TPaKIaHCKOT O,
aAMUHUCTPATUBHOTO, HAJOTOBOIO U JPYTHMX OTpaciield MpaBa BBIIEISIOTCS WCKH,
BO3HUKAIOUINE W3 TPAXKIAHCKUX, aJIMUHUCTPATUBHBIX, HAJIOTOBBIX, 3€MEJbHBIX U
VHBIX [TPABOOTHOIIEHUM.

3. Buabl HCKOB M0 XapakTepy 3alllMII[aeMOr0 HHTepeca

JlanHas knaccuduKkamys UCKOB OCHOBaHA HAa TOM, YbH WHTEPECHI 3alUIIIACT
UCTEI U KTO SIBJISIETCS BHIFOJIONPUOOPETATENIEM 110 PEHICHUIO apOUTPaKHOTO Cy/a,
MOCKOJIbKY TE€M CaMbIM OMpPEIESIOTCS psAJl OCOOCHHOCTEW MpeAbsBICHUS HCKa,
BEJICHUs Jiela B CyJle W CyaeOHOro pemieHus. Takas KiacCU(UKAIUs HCKOB
CBSI3aHA C TOSIBJICHMEM HOBBIX MCKOBBIX CIOCOOOB 3aIUThI TPAKIAHCKUX TPaB U
UX OTPaKEHHEM B CUCTEME MpolieccyalibHOro npasa (riassl 28.1 u 28.2 AIIK PD).

M.A. Knenukoa mnumet: "Knaccudukaius OpaBOBBIX HMHTEPECOB B
3aBUCUMOCTH OT WX HOCHUTENSI TMO3BOJSET BBIJCIUTH CICAYIOIIME KaTeropuu
WHTEPECOB: JIMYHBIC WHTEPECHl, HANpUMEp, HWHTEPEChl (HUUYECKUX JIHII,
roCyJapCTBEHHBIX OPraHOB, OPraHOB MECTHOT'O CaMOYIIPaBICHUS U JOJKHOCTHBIX
JUI, KOMMEPYECKHX OpraHu3aiui, HEKOMMEPYECKHX OpraHu3alui, HHTEPECH
HEOIPEAEICHHOr0 Kpyra JIvil'".

[lo pmanHOMY TIpU3HAKy HWCKH B apOUTPaXKHOM IMPOIECCEe MOXKHO

NO/Ipa3/IEIUTh Ha:



JIMYHBIC - HATIPABJICHBI HA 3alIUTy COOCTBEHHBIX MHTEPECOB UCTIIA, KOT/Ia OH
caM SBJISIETCS YYaCTHUKOM CIOPHOTO MAaTEpUaJIbHOIO IPAaBOOTHOUIEHUS H
HEIMOCPEICTBEHHBIM BBITOJIONPUOOpETATENEM MO CYJCOHOMY pElIeHHIO. JInuHbIe
VICKH SIBJIIFOTCSI OCHOBOM ISl PACCMOTPEHUS 3HAYUTEIBHOIO YKCIJIa OTHECEHHBIX K
MOJIBE/IOMCTBEHHOCTH apOUTPaKHBIX CYJOB J€Jl, HallpuMep, MCKH YYaCTHUKOB
0053aTeJILCTBEHHBIX TMPABOOTHOILIECHUH, CBSI3aHHBIE C HCIIOJTHEHUEM B3aMMHBIX
oOs3arenbcTB. Kak ormeuaer M.A. KiemmkoBa, "mopaisroiniee OOJIBITHMHCTBO
VICKOB HOCUT JIMYHBIA Xapakrep';

B 3aIIUTY TOCYJAPCTBEHHBIX U OOMIECTBEHHBIX (ITyOIUYHBIX) HHTEPECOB (CT.
52, 4. 1 ct. 53 AIIK P®) - HanpaBsieHbl B OCHOBHOM Ha 3aIlIUTY MPaB U 3aKOHHBIX
UHTEpPECOB  O0IIecTBa, KOrJa  HEBO3MOXHO  BBIACIHTh  KOHKPETHOTO
BBITOJIONPUOOpETaTeNsi, HAPUMeEp, UCKH MPOKYypOpa WIM MCKU TOCYAapCTBEHHBIX
OpraHoB B paMKax pealu3aldd HX KOMIETeHIMH. B  Takux wHckax
BBITOIONPHOOpETaTeNIeM  BBICTYNAET TOCynapcTBo, cyOwbekTol Denepanumu,
MyHUIIUTIATbHBIE 00pa30BaHus JIMOO OOIIECTBO B IIEJIOM.

Paccmorpum mpumep. 3amecturens npokypopa KpacHosipckoro kpas B
3alllUTy TOCYJAapCTBEHHBIX MHTEPECOB OOpaTwicsi B ApOUTpaxKHBIM Cy[
KemepoBckoii 007aCTH ¢ MCKOM K TOCYJIapCTBEHHOMY CEIbCKOXO3SHCTBEHHOMY
npeanpusatuo "CoBxo3 "TamOapckuil" U T04epHEMY OTKPBITOMY AKIMOHEPHOMY
oOmiecTBy "VYriectpoilmMexaHuzaiusa'' ~— OTKPBITOTO  aKIMOHEPHOro  00IIecTBa
"KATOKyrnectpoii" 0 DOpPUMEHEHMM IOCIEACTBUNA  HENECUCTBUTEIBHOCTH
HUYTOXHOUW caenku - goroBopa ot 18.07.1994 kymnu-npopaxku, mo KOTOPOMY
COBXO03 MpOJaJl aKIIMOHEPHOMY OOIIECTBY MOCTOBOH Iepexo]; (MOCT) uepe3 peKy
VYpron, B Buae o0sA3aHUsl OOLIECTBA BO3BPATUTH COBXO3Y YIOMSHYTBIA MOCT.
HckoBbie TpeOOBaHMS  MOTHBHPOBaHBI  cieaylommMm. MocT - 00BeKT
roCyJapCTBEHHOW COOCTBEHHOCTH; COBX03 HE HMEJ MpaBa €ro mnpojaBaTh B
YaCTHYIO COOCTBEHHOCTb aKIIMOHEPHOTO OOIECTBA, MOCKOIBbKY YKAa3aHHBIA OOBEKT
MOT OBITh OTUYKJEH B YAaCTHYIO COOCTBEHHOCTb IOPUAMYECKOIO JHIA JIUIIb
COOCTBEHHMKOM B MOPSJKE U CIIOCOOOM, YCTAaHOBJICHHBIMHU 3aKOHOJIATEIBLCTBOM O

MPUBATU3AINH, JEHCTBOBABIINM B CIIOPHBIN Tiepuo. VIckoBbie TpeOoBaHMS ObLTH



YAOBJIETBOPEHBI, T.K. CAEIKA MO OTUYXIACHUIO COBXO30M MOCTA, HaXOJSIIErocs B
roCyJapCTBEHHOW COOCTBEHHOCTH, B YAaCTHYIO COOCTBEHHOCTh aKIIMOHEPHOTO
oO1ecTBa, coBepiieHHas B 1994 r., He COOTBETCTBOBAJIa JICMCTBOBABIIEMY B TOT
Mepuo 3aKOHOIaTEIIbCTBY.

VYyacTue npokypopoB B apOUTPa)KHOM Ipolecce - IeHCTBEHHOE CPEJICTBO
YKPEIUICHHS 3aKOHHOCTU U TIPEAYNPEKICHHS MPABOHAPYIIEHUN B SKOHOMUYECKOM
cdepe, 3alUTH TOCYAAPCTBEHHBIX M OOIIECTBEHHBIX HHTEPECOB.

B n. 1 IlocranoBnenus Ilnenyma Bricmiero Apoutpaxuoro Cyma PO ot
23.03.2012 Ne 15 (pen. ot 25.01.2013) "O HeEKOTOpBIX BOIpOCAX YYacCTHUS
MPOKypopa B apOUTpaxHOM TIpoliecce’ CcKa3zaHO, 4YTO apOUTPaKHBIM CyAam
clieyeT UMETh B BHUJY, UTO MPOKYpPOP BIpaBe OOPaTUTHCS B apOUTPaKHBIN Cyl, B
YaCTHOCTH, ¢ TpeOOBaHUEM O CHOCE CaMOBOJILHOM MOCTPONKU B IENAX 3aIUTHI
yOJUYHBIX UHTEPECOB;

B 3amuty mnpaB apyrux jui (ct. 53 AIIK P®) nampaBieHbl Ha 3alluTy
MHTEPECOB HE CaMOI'0 WCTIA, & APYTUX JIUI, KOrJa MCTEL YIIOJIHOMOYEH B CHIIY
3aKOHa Ha BO30yXIeHHWEe Jel B ux wuHTepecax. Ilpu 3ToM BO3MOXKHA
OJTHOBPEMEHHAs 3alllUTa KaK MyOJWYHBIX WHTEPECOB, TaK M JIPYTUX JIUIl, O YEeM
CBUACTENLCTBYIOT 4. 4 ¢T. 52 m 4. 5 c1. 53 AIIK P®. Ilpumepom Takoro mcka
MOXET OBITh HUCK (eepajibHOTO OpraHa HCIHOJHUTENIbHON BIACTU MO PBHIHKY
IEHHbIX OyMar B 3allUTy TOCYJIapCTBEHHBIX M OOIIECTBEHHBIX HWHTEPECOB H
OXpaHsEMbIX 3aKOHOM HMHTEPECOB MHBECTOPOB (4. 2 cT. 14 denepanbHOro 3aKoHa
ot 05.03.1999 No 46-®3 (pen. ot 29.12.2012) "O 3ammTe npaB U 3aKOHHBIX
MHTEPECOB MHBECTOPOB Ha PHIHKE LIEHHbIX Oymar");

NpOou3BOJIHbIE (KOCBEHHBIE) - WCKWM HalpaBJICHbl HA 3alluTy MpaB
IOpUJIMYECKUX JIUI, B CIIy4ya€ HE3aKOHHBIX JIEUCTBUN MX YIHPABIAIOUIUX, IO BUHE
KOTOPbIX WM MpPUYUHEHbl YOBITKU. [lOHSTHE KOCBEHHOrO HCKa HE SBISETCS
OOlllETIPU3HAHHBIM, TOCKOJBbKY  OTAEIbHBIE  CHEHUAIUCTBl  OTPUIIAIOT  UX
CYILIECTBOBAaHME B paMKaxX KJIacCHU(UKAIIMU HCKOB IO XapaKTepy 3allUIaeMOro
uHTepeca. OgHAKO B 1LIETOM HEOOXOAUMOCTb BBIJCJICHHUS] KOCBEHHOTO HCKa

MmoJrydurJia moAACPKKy ClICUaInCTOB.



[Ton KOCBEHHBIM MCKOM MOHUMAETCS: TpeOOBaHUE UCTHA - YUPEIUTENS WIH
y4acTHUKA IOPUAWYECKOrO JHIa, K JMIAM, BBICTYHNAKOUIMM OT €ro HUMEHH, O
BO3MEILIEHUHA YOBITKOB, NPUYUHEHHBIX IOPUIUYECKOMY JIMIY; TpeOOBaHHE
aKI[MOHEPOB JOYEpPHEro oOLecTBa K OCHOBHOMY OOLIECTBY O BO3MEIIEHUU
yOBITKOB, MPUYMHEHHBIX J0YepHEMY OOILIECTBY; TpeOOBaHUS ydpeauTelel Wiu
YYACTHHKOB FOPHUJIMYECKOIO JIMLA O MPU3HAHUU HEJCHCTBUTEIBHON CHENKH,
COBEPIICHHOMN IOPUINYECKUM JIULIOM.

[Tpu 3TOM Hambonee cnenupUIHBIMU SIBISIOTCA MIEPBBIE IBa TPEOOBAHUS.

[IpsimbIM  BeITOJIOTIpUOOpETATEIEM IO STUM HCKaM SIBISIOTCA  CaMH
IOPUIMYECKUE JIMIIA, B TMOJIb3Y KOTOPBIX B3BICKMBAETCS IPUCYKJEHHOE. Buiroga
aKLIMOHEPOB JIMOO YYAaCTHUKOB OOIIECTB C OrPAaHUYEHHOM OTBETCTBEHHOCTBIO
KOCBEHHAsl, IOCKOJIbKY HHYEro JINYHO OHU HE MOJIY4YaroT, KPOME BO3MELICHUS CO
CTOPOHBI OTBETYMKA MOHECEHHBIX UMU CYJE€OHBIX PacXO0Jl0B B Cilydyae BbIMTPHIIIA
Jena.

B AIIK P® kocBeHHBIN UCK BBEAEH CT. 225.8, COTJIaCHO KOTOPOM B Cydasx,
MPETYCMOTPEHHBIX (eiepaTbHbIM 3aKOHOM, YYACTHUKH IOPUIAYECKOTO JTUIA
BIIpaBE 00PATUTHCA B apOUTPAXKHBIN CY/Jl C ICKOM O BO3MEIICHUH YOBITKOB,
MPUYMHEHHBIX 3TOMY IOPUINYECKOMY JIHITY. Takue y4acTHUKHU TOJIb3YIOTCS
MPOIIeCCyaTbHBIMU MPABAMH U HECYT MPOIECCyaTbHBIC 00S3aHHOCTH HCTIIA, a
Takke 00JIaaloT MPaBOM TpeOOBATh MPUHYIUTEIHLHOTO UCTIONHEHUS PEIICHUS
apOUTPaXHOTO CyZa B MOJIb3Y ATOr0 IOPUAMYECKOro Juua. Pemenue o0
YAOBJIETBOPEHUU TPEOOBAHUS 110 UCKY O BO3MEIIEHUU YOBITKOB IPUHUMAETCS B
MOJIb3Y FOPUIUYECKOTO JIUIA, B MHTEPECAX KOTOPOTO ObLI MPEIbSBIECH UCK.

JlaHHBIA BWJ HCKa JaBHO HM3BECTEH IIPaBy MHOTHX Pa3BUTBIX CTPAaH H

OTpa)kaeT BO3MOXXHOCTH OOECIICUEHUSI MPUHYKJICHUS CO CTOPOHBI OOIIECTBAa WIIH
IPpYNIbBl €ro aKkIUOHEPOB K OMNpENIeJICHHOMY BapHaHTy MOBEACHHUS MEHEIKEpOB
oO11iecTBa, paspeiiasi TeM camMbiM KOH(MIUKTBI MEXKY BiajelibllaMu OOIlecTBa U
€ro yIpaBJIsSIOIIUMU.

KoHuenuus KOCBEHHOTO0 HCKa NPOM30ILUIAa W3 MPaKTUKU aHTJIMHCKOTO
TpacTta, T.e. JOBEPUTEIBHOTO YMPABICHUS YY>KUM HUMYIIeCTBOM. OOs3aHHOCTU
JTUPEKTOPOB O0OIEeCTBAa, KOPIOpALMA MPOUCXOAAT OT NPHUHIMIA Tpacra -
yIpaBJeHUs] YY>KUM HMMYIIECTBOM M CPEJICTBAMU €r0 BIIAJEIbIIEB-aKIIMOHEPOB.

HOCKOHBKy MCHCKCPbBI YIIPABJIAIOT 9y KHUM UMYIIICCTBOM, Ha HUX BO3JIAraCTCs TaK



Ha3bIBaeMas '"NOBEpUTENbHAs OTBETCTBEHHOCTH', YHOPaBIAIOIIUE JOJIKHBI
nercTBoBaTh Hanbosee >pEeKTUBHO B UHTEPECAX KOPIOPAIMU, B KOHEUHOM CYETE
- AaKIMOHEpPOB, OTHOCACh K HCIIOJHEHUI0 CBOMX OOS3aHHOCTEH C "JOJIKHOM
3a6oToi". Camu KOCBEHHBIE HCKH BO3HUKIIM B CBSI3U C TEM, YTO, TI0 MEPE TOTO KakK
aKiuu "pacmbULSUIMCH"  CpelM MHOXKECTBa aKIMOHEpPOB, wucyesaia durypa
€MHOJIMYHOTO COOCTBEHHHMKA KOPHOpAILMH, YIPaBIECHHUE COCPEIOTOYHBAIOCH B
pyKax MEHEIKEpOB, IEHCTBOBABIIIMNX MOIYaC B CBOMX COOCTBEHHBIX MHTEpecax, a
HE WHTEpecaxX HaHSABIIMX WX aKIMOHEPOB. Takwe KOHQIMKTH HHTEPECOB U CTAJH
MEPBOMPUYMNHON TIOSIBJICHUS KOCBEHHBIX MCKOB KaK TMPaBOBOTO CPEACTBA
BO3JICUCTBHSI OTJENBHBIX TPYMI aKIIMOHEPOB Ha MEHEIKEPOB KOPIIOPALIHA.

B nuteparype ykaspiBaeTcsl, YTO KOCBEHHBIN HCK UMEET ABOSKYIO TIPHPOY.
«SIBNSIICH MOIIIHBIM CPEACTBOM 3aIlUThI MHTEPECOB XO3SHUCTBEHHOTO OOIIECTBA,
KOCBEHHBIN MCK OJIHOBPEMEHHO MOKET HECTU B ceOe yrpo3y U ObITh MCIOJIL30BaH
HEZI0OOPOCOBECTHBIMA ~ MHUHOPUTAPHSIMU  KaK HMHCTPYMEHT  KOPIIOPATHBHOTO
IIaHTaXka, ¢ LENbI0 3axBaTa OOIECTBA, YTO HA CETOAHSIIHUMA JE€Hb JTOCTATOYHO
4acTO  TMPOWCXOAWT  CPEOd  XO3SUCTBYIONIMX  CYOBEKTOB  Pa3IUYHBIX
OpraHU3alMOHHO-TIPABOBBIX (POPM».

KocBeHHBIE HCK Kak CcHoco0 3alldThl BKIIOYAET B CeOsl Cleayrolue
anemeHThl: OOpallleHre y4acTHUKa XO34MCTBEHHOro obOiiectBa; TpeOoBanue o
3allldTe HApYIIEHHOTO WM OCIapuBaeMoro mpapa; TpeOoBaHue O 3aluTe
UHTEpeca XO035AUCTBEHHOro oOmecTBa; TpeOoBaHHe O 3alUTE MHTEpEca camoro
y4acTHHUKA (aKILOHEPA).

Takum oOpa3oM, KOCBEHHBIM UCK TIPEICTaBiseT co0oil oOpalieHue
YYACTHHKA IOPUIUYECKOTO JUIA (XO3SHUCTBEHHOTO 00IecTBa) ¢ TpeOOBAaHUEM O
3alllTe HAPYIIEHHOTO WJIM OCIApWBAEMOTr0 TpaBa WM OXPAHSEMOTO 3aKOHOM
UHTEpeca IOPUAMYECKOro Jihla (XO3AHWCTBEHHOrO O0IIecTBa), a TaKxke
OXpaHsEMOI0 3aKOHOM KOCBEHHOIO HWHTEpeca CaMOro YYacTHUKAa IyTeM
paspernieHus cropa o rnpase;

UCKM O 3allUTe HEONpPEeeTIeHHOro Kpyra Jmull (TpynmnoBble HUCKH) -

HaIpaBJICHbl Ha 3alIUTy UHTEPECOB OOJBIION IPYNIIbI JIUI], IEPCOHATLHBIN COCTaB



BbIFOIONpUOOpeTaTeNiel HEUW3BECTEH B MOMEHT BO30yxkaeHus jaena. Kpyr
BBITOJIONpUOOpeTaTeseil Mo TAKOMY UCKY HEU3BECTEH B MOMEHT OOpaleHus B Cy/,
HampuMep, TpU BO3OYXKIEHUU [eNa O B3bICKAHUM YOBITKOB, MPUYMHEHHBIX
aKIMOHEPaM HEIOJIHBIM PACKPBITHEM WH(OpMAIMU SMUTEHTOM 00 akKIMsX, JTU00
IIpU MPEABABICHUU UCKa O BO3MEIICHNUN Bpea, MPUUYUHEHHOTO HEOMPEICTICHHOMY
KpYTy JUI] HeTOOPOCOBECTHOW PEKIaMOH.

[lepBoHaUanbHO apOUTPAXKHOMY IMpoIleccy Obljia M3BECTHA TOJBKO OJIHA
Pa3HOBUIHOCTH TPYIIIOBBIX MCKOB - O 3alllUTe HEOINpeAeNeHHOro Kpyra iuil. B
2009 r. B AIIK P® Owuta BBemena 1. 28.2, KOTOpas NpenycMaTpPUBAET
CHEUANTbHYIO NPOLEAYPY MPOU3BOJICTBA MO TPYNIIOBBIM UCKAM.

I'pynnoBoii uck (class action, representative action) - TUCBMEHHOE
oOpallieHue B CyJ, OCYIIECTBISIEMOE€ OT MMEHM MHOTOYMCIIEHHOH Tpymmbl JUL,
cojepkamiee TpeOOBaHME O B3BICKAHUM C OTBETYHKA JEHEXKHOH CyMMBI H
OCHOBaHHOE Ha oOmeM opuaIndeckoM ¢akTe Iu00 oO0mmeM TpeOOBaHUU O
BOCCTAaHOBJICHMM HApYIIEHHOTO TIpaBa, BBIJIBUTA€MOM B HUMYIIECTBEHHBIX
MHTEpecax BCEX YYACTHHKOB MHOTOYHCICHHON TPYyMIbl JIHI, PacCMOTPEHHE
KOTOPOTO OCYILECTBIISETCS CyJIOM Ha OCHOBaHUU aJICKBaTHOTO
MPEICTaBUTENIbCTBA.

[IpemMer  TpymmoBOTO  HWCKAa  COCTABISAIOT  YKa3aHHBIE  JIUIIOM,
OOpalaloUIMMCsl C BBIIICHAa3BaHHBIM IPOLIECCYaIbHBIM TpeOOBaHHEM K CYIy,
CTHIOpHBIE, OOIIHMe, OJHOPOJHBIE MO XapakTepy CyOBEKTUBHBIE HMMYIIECTBEHHBIC
mpaBa  YYaCTHHKOB  MHOTOYMCIEHHOW  Tpymnmbl  JHI,  OO0S3aHHOCTH,
MPaBOOTHOIICHUS, COCTaBIAIOIIME  MaTepUATBLHO-TIPABOBOM  CIOP  MEXIY
YYaCTHHKAaMW MHOTOYWCICHHOW TPYyNNbl JAIl M OJHUM WJIH HECKOJbKUMH
OTBETYMKAMHU JIMOO MaTepUAIBHO-TIPABOBOM  CIIOP MEXAY OJHUM  WIH
HECKOJbKUMH MCTIIAMH U MHOTOUYMCIIEHHOU IPYyMIONi OTBETYUKOB.

C yueToM XapakTepa MpeaMeTa TPYMNIOBOTO HMCKa OH SIBISETCS HMCKOM O
npucykaeHuu.  O@MH WM HECKOJIBKO  HUCTIOB,  IMPEJCTaBISIONIUX
MHOTOUHMCJICHHYIO TPYIITY JIUI, IPEIBSABISS TPYIIIOBOM UCK, OOpAIIatOTCs K CyAy

C TIpOCh00il 00 yCTaHOBJIICHHH CYOBEKTHBHBIX MATEPHAIBHBIX MPAB YYaCTHUKOB



MHOTOYHMCJIICHHOW TPYNIBI JUI[, a TaKkKe C TpeOOBaHHEM O NPHUCYKICHUU
OTBETYMKA K HCIOJHEHUIO JIeKAIIMX HAa HEM MAaTepuajJbHO-IIPABOBBIX
00s3aHHOCTE 1O BO3MEUIEHUIO Bpela WM YOBITKOB BCEX YYAaCTHUKOB
MHOT'OYHCIICHHOW TPYMIIbI JIULI.

OObeKTOM TIpYIIOBOTO MCKa B 3HAYEHUU KOHKpPETHOro Omara, Ha
JIOCTI)KEHHE KOTOPOTO HampaBjieHO TpeOoBaHUE JiMIla, OOpaIarolIerocs C
IPYIIIOBBIM UCKOM B CY/I, SIBJISIETCSI BO3MEIICHHE Bpeaa Wik yOBITKOB YYaCTHUKOB
IpyIIbl, BIPAXKEHHOE B JEHEXHOU (hopme MO0 B MHOM UMYILIECTBEHHOU (hopme.
OcHOBaHHMEM TpPYIIIOBOTO HCKa SBJSIOTCS IOpUAMYecKHe (aKThl, C KOTOPHIMH
U0, oOpamiaronieecss ¢ TPYNIOBBIM HCKOM B CYJI, CBSI3bIBAET MaTEpHAIIbHO-
IpaBOBbI€ TPEOOBAHMSI MHOTOYUCICHHOW TPYNIBI JIMI K OTBETYUKY JUOO CBOM
JUYHBIE TPEOOBAHUS MO OTHOIIEHUIO K MHOTOYMCIICHHOW TPYIINE OTBETYHUKOB, WU
MPaBOOTHOIIEHUS], COCTABJISAIONIME MPEIMET UMYILIECTBEHHOIO0 TPYyNIIOBOr0 HCKa B
LEJIOM.

Paccmorpum mpumep. ['pynna nui oOpaTwiuch B ApOUTpakHBIA Cyn
Kamyxckoil o0nacTu ¢ 3asBJI€HUEM O NPU3HAHWU HEJIEUCTBUTENbHBIM PEIICHHS
BHEOUEPEIHOTO O0OIIero coOpaHusi AaxKIUOHEPOB OTKPHITOTO aKLIHMOHEPHOTO
obmectBa "KamyXCkuili 3aBOJi aBTOMOOHJIBLHOIO 3JEKTPOOOOpyAoBaHUA" OT
17.10.2011. Onpenenenunem apoutpaxHoro cyaa ot 28.03.2012 k ydacTuro B €0
B KauecTBE TPETbEro JMIa, HE 3asABISIOLIET0 CaMOCTOSITENBHBIX TPeOOBaHUI
OTHOCUTENBHO TMpEAMETa CHOopa, MPUBJICUYEHO 3aKPHITOE AKIMOHEPHOE OOIIECTBO
"Kommberotepmiep Peructparop". Pemenmem ApOutpaxkHoro cyma Kamyxkckoi
obmactu ot 25.09.2012 B wucke orkazaHo. CyneOHBII aKT MOTHUBHPOBaH
HEJJOKAa3aHHOCThIO HCTLIAMM HApPYIICHHsS] TMOpSAKAa CO3bIBA U  IOJYyYEHHS
uHbOpMaIlMU O MPOBEACHUU OCHAPUBAEMOI0 BHEOUEPEAHOIo 00IIero coOpaHus
aKIIMOHEPOB 3aBO/JIA.

Bo3HuKmmMi BHEpBBIE B TIPAXKIAHCKOM INpoLecce AHITIMU, BOCHPUHATHIN
3areM B CIIIA, rae oH momy4yus HambOosee LIMPOKOE pa3BUTHE, TPYNIOBOIM HCK
OKazaJicsi TeM IIpoliecCyalbHbIM CPEACTBOM, KOTOpOE€ Hamboliee aJeKBaTHO W3

CymCCTBYIOIICTO MPOHCCCYAJIbHOTO HMHCTPYMCHTAPUA IIO3BOJIACT 3alIMIIATh



MHTEpEeCchl OOJIBIINX FPYII FPaXKAaH U OpraHU3alui, OKa3aBIIUXCS B OJJMHAKOBOM
IOpUIUKO-(aKTUUECKOW CUTYalluH, KOT/1a UX MpaBa U MHTEPECHl HAPYIIEHbI OJTHUM
OTBETYMKOM. VIMes HEKOTOpbIe NpPU3HAKK OOJIBIIOTO COy4yacTHsi JUOO WCKa,
[10JIaBa€MOr0 TMPEACTABUTEIEM OT 3HAUYUTEIBHOI'O YMCIA COUCTIOB, I'PYHIOBOM
UCK MMEEeT, TeM HE MEHee, OPUTHHAIBHYIO TPaBOBYIO MPHPOIY, MO3BOJSIONIYIO
COCMHUTh B OJHOM Tpollecceé TpeOOBaHMS MHOXKECTBA JUI, JaBas MM
BO3MOXXHOCTh TPUCOEIUHUTHCS K IMEPBOMY TPEOOBAHMIO MCTLA-TIPEACTABUTEINS
yepe3 MEXaHHM3Mbl  OIMOBEUICHHs, Mpeodpasys  HEONpeAeNeHHBIH  Kpyr
MOTEepPIEeBIINX K  KOHIy  CyJAeOHOro  pasOupaTenbcTBa  BO  BIIOJHE
NEePCOHUPUIIMPOBAHHYIO TPYIILY, COCTaB KOTOPOM OyJeT ompeneseH B Cy1eO0HOM
pemennn. Cyabl TeM caMbiM OCBOOOXKIAIOTCS OT HEOOXOAMMOCTU PACCMOTPEHHS
MHO’KECTBA OJJHOTUITHBIX UCKOB.

Jljis my4miero mOHUMaHUS TPYIMIIOBOTO MCKa MOYKHO MPOBECTH aHAJOTHIO C
KOHKYPCHBIM TpOM3BOACTBOM. [lo cyTm pgena 31ech Takke HMMEET MECTO
IpyIIoOBOM UCK, KOTJa MPOU3BOACTBO O HECOCTOSTENHHOCTH BO30YKIAETCS OJTHUM
U3 KOHKYPCHBIX KPEIUTOPOB, a IJIaBHAS 33Ja4a KOHKYPCHOTO YIPAaBISIOIETO MO
KOHTPOJIEM apOUTPa)XHOTO CyJa 3aKJI0YaeTcss B TNEPCOHU(PHUKALMU BCEX
KpPEIUTOPOB, MPUBJICUCHUH UX K MPOU3BOJICTBY C II€JIbI0 YPABHUBAHUSA UX IIIAHCOB
Ha MOJY4YeHHE BO3MEIEHUS OT JOJKHHUKA.

['pynmnoBoil MCK HMEET CyIIEeCTBEHHBIE OTJIMYUS OT MPOLECCYaIbHOrO
COYYacTHsl: BO-TIEPBBIX, MPOIIECCyallbHAsI aKTUBHOCTH CTOPOHBI UCTIA BBIPAXKACTCS
JUIIb 3asBUTENIEM HCKa; BO-BTOPBIX, MHOTOYMCICHHOCTh M TMEpPCOHAIbHAS
M3MEHYHUBOCTb T'PYIIIbI JIUI], YbM MUHTEPECHI 3AIIMINAIOTCS; B-TPEThUX, IPYIIIOBOM
UCK MOXXHO paccMaTpuBaTh TOJBKO B AaCHeKTe 00A3aTeIbHOTO COYy4YacTHs,
(bakynbTaTUBHOE >K€ COy4YacTHE B NPUHLHUIIE HE COMOCTaBUMO C TPYIIOBBIM
HCKOM, 4YTO MOJYEPKUBAET CAMOCTOSITEIBHOCTh KakK TPYIIOBOIO HMCKa, TaK H
coydqacTusi 000MX BHUIOB; B-UETBEPTHIX, 3aIlUTa TMpaB BCEW TPYIIIHI
OCYIIIECTBIISETCS OT UMEHH 3asiBUTEIIS UCKA.

Takum oOpa3oMm, MO XapakTepy 3allUIIaeMOro HWHTEpeca UCKU B

apOUTPaXKHOM TMpPOLECCe MOAPA3IACISAIOTCS HA JIMYHBIC, B 3alIUTy MYOJIUYHBIX



MHTEPECOB, B 3alIUTy MpaB JPYrHUX JIML, MPOU3BOJHBIE (KOCBEHHbIE) HCKU H
IpYIIOBBIE UCKHU.

Wtak, ncku xiaccuPpUIMPYIOTCS MO Pa3IWYHBIM OCHOBAaHHSIM: 1) Mo menw,
MpeIMEeTy UcKa (MpoIlecCyaabHO-TPAaBOBast KjacCU(UKAIIMSA UCKOB); 2) MO 0OBEKTY
3alUThl  (MaTepualbHO-MIpaBoOBasi KiaccU(UKaIUs KCKOB); 3) MO Xapakrepy
3alUIIaeMOr0 HHTEpeca B apOUTPakKHOM MpOIiecce.

3akioueHue

B coorBerctBun co cr. 46 KoHctutyuuun P® kaxaomy rapaHTUpyeTCs
cynebHas 3amuTa npaB U cBoOoA. Ha coBpemMeHHOM 3Tarne pa3BUTHS pOCCUNUCKON
DKOHOMHUKH B CBSI3U C YCIOXKHEHHUEM CKJIQJbIBAIOIIUXCA OOIIECTBEHHBIX
OTHOIIEHUI MUMEIOT MECTO HOBBIE CUTYyaIlUU HapYIICHUS IpaBa. ITO 00yCIOBICHO
KaK BO3POXJEHHEM B OTEUECTBEHHBIX YCJIOBHUAX MPEANPUHUMATEIbCKOMN
JIEATEIIbHOCTH, TaK U OTCYTCTBUEM 3aKOHOJATEIBLHOIO PEryJIMPOBAHUS, B MOJHON
Mepe COOTBETCTBYIOIIETO Pa3TUYHBIM (DOpMaM ee BhIpaKEHUSI.

Wk siBIISIETCSL OTHUM M3 CPEJCTB BO30YKACHUSI apOUTPaKHOTO Mpolecca mo
KOHKpeTHOMY Jeny. VIcku mpencTaBisitoT coOOM CpeacTBa, HAmpaBlICEHHBIE Ha
MOJIyYeHHE PEIICHHUs] TOTO WM MHOTO BHJA, M Pa3IUYaroTCs MEXIy co0oil 1o
COJIEP>KaHMIO - CIIOCO0Y MCIPAIIMBAEMOM 3aLUTHI.

[Ipeamer wuckKa SBISIETCS OCHOBAHHEM I KIaCCHU(UKAIMK HMCKOB 10
MPOIIECCYyaTbHO-MIPABOBOMY MPHU3HAKY U MO XapaKTepy 3alllUIIAeMbIX HHTEPECOB.

Wcku mpuHATO NENUTh HAa BHUJIBI B 3aBUCMMOCTH OT HMX IPOLIECCYaIbHOM
eI, OT LIETH, KOTOPYIO MpecieayeT HCTEl, MPEeabsBIsis CBOE TpeOOBaHHE K
OTBETYUKY, T.€. B 3aBUCUMOCTH OT XapakTepa TOro CIOPHOr0 MaTepuaIbHO-
MIPaBOBOTO TPEOOBAHMSI, KOTOPOE MPEABIBISICT UCTEI] K OTBETUUKY. [lo maHHOMY
KPUTEPHIO BBIACIISAIOT:

UCKH O MPUCYKECHUH,

WCKH O MPU3HAHUH;

npeoOpa3oBaTeIbHbIC UCKHU.

[Io oTpacnsiM U UHCTUTYTaM IIpaBa B 3aBUCUMOCTH OT XapakTepa CIIOPHOIO



MAaTE€pUAIILHOIO  NIPABOOTHOLICHMS  BBIACIAIOTCA HCKM, BO3HUKAIOIIME W3
IPAKIAHCKUX, AaJIMUHUCTPATUBHBIX, HAJIOTOBBIX, 3€MEJIbHBIX M HHBIX CIOPHBIX
MaTepHaIbHO-ITPABOBBIX MPABOOTHOLIEHUI. 3aTeM KaKIbld BUJ UCKa (HampuMmep,
U3  TPaXIAHCKUX  [PaBOOTHOLIEHWH)  MOApa3fenseTrcss Ha  HCKU U3
0053aTeIbCTBEHHBIX MPABOOTHOUIEHUM, U3 NMPUYMHEHUS BHEIOIOBOPHOrO Bpeja,
U3 aBTOPCKOro, M300peTaTesibckoro mnpasa U T.J. VICKM K3 0053aTeIbCTBEHHBIX
MIPAaBOOTHOIIIEHUHM, B CBOKO OYEpEdb, MOAPA3JEISAIOTCS HAa HWCKU U3 JOTOBOPOB
KYIUTA-IIPOAAXKH, TAPEHHUSI, MEHBI, XPAHEHHUS U T.[I.

[To xapakTepy 3alIMIIAEMOr0 HWHTEpPEca HWCKU B apOUTPaXKHOM IIpolecce
MOJIPA3JIETSAIOTCS Ha JIMYHBIE, B 3allUTY MYOJIMYHBIX MHTEPECOB, B 3aIIUTY IPaB
JPYTUX JIUL, TPOU3BOIHBIE (KOCBEHHBIE) UCKH U IPYIIIOBBIE UCKU.

[Tpuuem, uTo KacaeTcsl NBYX IOCIEIHUX W3 YKa3aHHBIX KilaccH(pUKaIMii
HCKOB, TO OHM BC€ MOTYT ObITh OTHECEHBI KaK K MCKaM O MPUCYKJIEHUH, TaK U K
MCKaM O IIPU3HAHUMU.

[To mpeamery cyaeOHOM 3alUTHl TPYMNIOBOM HCK MPEACTaBIsSeT COOOM
NPUTSI3aHUE O 3allUTe€ KAK HAPYUIEHHBIX CYOBEKTHBHBIX IPaB yYaCTHUKOB
MHOTOYMCJICHHOHN TPYIIIbI JUI], TAaK U OXPaHIEMOI'0 3aKOHOM HHTEepeca CyOBeKTa,
oOpamiaromierocss B CyJ B 3alldTy A3TOW Trpymnmbl. TepMuH "TpynmoBod HCK"
ABJIIETCSI YCJIOBHBIM O0O3HAaY€HHEM TpPEOOBAaHUM pA3NIMYHON MaTEpHAIBHO-
IIPAaBOBOW IIPUPOJIBI, PACCMOTPEHNE KOTOPBIX OCYLIECTBIAECTCS HAPALY C UCKOBBIM
MPOU3BOACTBOM TakKe€ M IO JejlaM, BO3HHUKAIOIIUM M3 IyOJIMYHO-TIPABOBBIX
OTHOUIEHHUM.

[Ipennaraercss  mOpeaycMOTpeTb B apOUTPaXHOM  MPOIECCYyaTbHOM
3aKOHOJATENbCTBE OO0S3aHHOCTh CyJa O(UIMAIBHO MMyOJIMKOBaTh CBEICHUS O
BO30Y>KJIEHUH MTPOU3BOJICTBA IO JIEJIy 1O IPYMNIIOBOMY UCKY B CPEJICTBAX MACCOBOM
uHOpMAIIMU 10 MECTY COBEpIIEHUs JCUCTBUS, CIYXKaIEro OCHOBAHHEM
HapyILIEHUs NPaB TPYIIIBI JUIL, a TAKXKE YCTAHOBUTH COPA3MEPHBIE JTOMYIIEHHBIM
IPU PACKPBITUU J0KA3aTEeIbCTB HAPYLIEHUSAM (BKJIIOUasi HETIPEACTABIEHUE OT3bIBA
Ha HCKOBOE€ 3asBJIEHHWE) Mephl TPakJAAHCKOM TNpoleccyalbHOW 3amuThl. B

Pa3BUTHUC npuHouia  JUCIIO3UTUBHOCTH 00OCHOBBIBACTCS HGOGXOI{HMOCTE



3aKpEeTICHUs MPOIECCYaTbHOTO cTaTyca ""cOOpaHus TPYNIbI JUIl", K KOMIIETCHIINH
KOTOPOT'O CJIEyeT OTHECTH (POPMUPOBAHHUE MO3ZUIIMU CTOPOHBI HUCTLA MO ACNIy U
KOHTPOJIb 32 COOTBETCTBUEM JICSITEILHOCTH 3asBUTENSI MCKa LEJIAM 3allUThI
IIMPOKOTO Kpyra JIHII.

[Ipon3BOAHBINA UCK MPEACTABISAECT COOOM CaMOCTOSITENBHYIO PA3HOBUIHOCTh
HCKOB, BBIACIISIEMYIO HapsA/ly C JIMYHBIMH M TPYNIOBBIMU HMCKaMHU IO XapakTepy
3amuiaeMoro narepeca. Crienuduka npeamMera 1 OCHOBaHUS MPOU3BOJHOTO UCKA
BBIpAXaeTCs, B YaCTHOCTH, B TOM, 4YTO TpeOOBaHHE O BO3MEIICHUU YOBITKOB
MPEABABISIETCS OT UMEHH aKIIMOHEPHOTO OOIECTBa B IEJIOM, a HE OTIEIHHOTO
aKuuoHepa (BceX aKIMOHEPOB), YTO HMCKIIOYAET KBATM(DHUKAIMIO MPOU3BOIHOTO
MCKa KaK pa3sHOBUJHOCTA TpynmoBoro wucka. Kpome TOro, mocCKOJIbKY
MpPOTUBOINPABHbIE  JIEWCTBUS  OPraHoOB  YNOPABJIEHUS  KOMIIAHWUM  WJIU
KOHTPOJIMPYIOIIMX WX pabOoTy aKIUOHEPOB B  OOJBIIMHCTBE  CIydacB
OCYIIECTBIISIOTCA OT WMEHH CaMOro AakIIMOHEPHOro OOIIEeCTBa, TO MOJOOHBIC
HapylleHus: o0pa3yloT OCHOBAHME UMEHHO MPOU3BOJHOTO0, & HE JEIUKTHOTO HCKA.
3amure MOAJIEKUT TaK Ha3blBaeMblid "OOLIMH KOPHOpAaTUBHBIA HHTEpec', a He
HapyIIeHHOE MPaBO OTJEIBHOIO aKIHOHEpa (KaK 3TO UMEET MECTO MPU BBIJCICHUU
"KOpIIOpaTUBHBIX UCKOB").

Co3math  yHUBEpCalbHbIE  MpaBWia, MO3BOJAIONME  0€30MMO0YHO
OTIPEJICINTh BUJ MCKa, JOBOJBHO 3aTpyIHUTEIHHO. BMecTe ¢ TeM OeccrnopHBIM
MPEACTABIACTCS, YTO NPU OMNpeAeJeHWd BHAA HCKa CJIEAYyeT MCXOIUTh U3
CYIIIECTBA 3asBJICHHOTO UCKOBOI'O TPeOOBAaHMS, a TAK¥KE U3 MOCIEICTBUI, KOTOPHIE
HACTYIIAT B CIIy4ae €ro yJI0BJIECTBOPEHHUS.

[IpobsiemMbl CyqONpPOU3BOJICTBA, CBSI3aHHBIE C KiIacCU(pUKAIUEH HCKOB B
apOUTPaXKHOM Ipoliecce, HYKIatTcs B 0ojee TIIyOOKOM H3yYeHUH U YTOUHCHUH B

OEJAX UX MPABUIBHOI'O IPUMCHCHHA HaA ITPAKTUKE.
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